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1895 event exceed the sum of 11s. 16,000 claimed "by the plaintiff. The
CHAJiTAiDAa defendants- should pay to the plaintiS his costs incurred in the 

Court of the Subordinate Jud«’e in proportion to the amount reco-
B e IJ" BsiTKAir ■  ̂ o  r  ±

L a l .  vered by him. There should be no costs of the appeal to the High 
Court. The respondents must pay the costs of this appeal. Their 
Lordships will humbly advise Her Majesty accordingly.

Appeal ctUoivecL
Solicitors for the appellant:

Me?sr?. EamUn, Gramiier & Hardin,

APPELLATE GIYIL.
A 'p ril 17 . ------------------- -

B efo re  S ir  John 'Edge, K i., C h ie f Ju siiee , and M r , Ju stice  B a n e r ji.

J A P A R  H U S A m  (D e f e n d a o t) v . R A N  J IT  S IN G H  (P x a in t ip f ) *

C iv il JProcedtire Code, s, 5G1— A p p e a l— Objections - W ithdraival o f  a p p o a l~

F a ilu r e  o f  oljections.

I£ an appeal In wliicli objections liavo been filed iindei’ s, 5G1 of the Code o f 

Civil I’l’Qcedure is withdrawn, tlie objections cannot be lieavd. S a h a d o o r Singh  v. 

JilmgiKan J)ass ( 1 ) ;  Ham Ferslm cl O jha  v, JBhai-osa K um var  (2) ; Shama Churn  

Grime V. Ttaclha K m to  CJiaJcUmivis (3) Coomar Turesh  N a ra iii Hoy  v , M essrs. 

Ji. W atson Co., (4) ; B u llia i D u y a lji  v. iRay/iiinaiJiJi V a sa v ji  (5) ; D lion d i 

Jagannath  v. The Collector o f  S a lt lievenue and the Secretary o f  Sta te f o r  In d ia  

ill Council (O)nnd M al'tah B ey  v. U asan A l i  (7) referred to.

T h e  facts of this ease sufficiently appear from the judgment 
of the Court.

Pandit Simdar Lai for the appellant.

The Hon^ble Mr. Colvin, Mr, J). iV. Banerji and Babu Majendro 
Nalli M’ukerji for the respondent.

Edge, C. J,, and Baneeji, J.—Pandit Sandar Lai, for the appel
lant, has withdra ’̂ii this appeal. It had been, as a matter o£ fact, 
called OD, but it had not been argued or opened when Pandit Simdar

F irst Appeal No. 319 o f 1893, from  a decree M unsbi K iim ta Prasad, Afssist- 
aiit Colle^^tor, 1 st cLsss, o f IHjuor, dated the 12tii September 1893.

(1^ N .-W . p. H . C. R ep., 1.8'jG, 23, (4) 2:̂  W , R „  22il.
(2). 9 W . R., 323. (5) 10 Bom . H . C. R ep , 397.
CJ) 14 W . K., 2 1 0 . " ((3) 1. L , R ., 9 Boin., 2S,

(7) I. L . R., 8  AIL, 551.



l a l  elected to witMraw. The appeal is accordingly withdrawn. 1895
The respondent to the appeal had filed objections under s, 561-* of jasae
the Code of Civil Procedure. Mr. D. N. Bunerji asked to be heard Husais
in support of those objections. Pandit Sundar Lal objected that  ̂ Eanjit
the appeal having been withdrawn^ there was no hearing of the 
appeal upon which the respondent was entitled to take any objection 
to the decree of the Court below. So far as this appeal is concerned, 
there is no essential difference between s. 348 of Act No. V III  of 
1859 and s, 561 of the present Code of Civil Procedure. Section
16 of the Court Fees Act, 1870, also points to the objections being 
argued at the healing of the appeal. There is a long list of anthor- 
ities in favour of the contention raised by Pandit Simdar L a l; those 
which may be mentioned are \~^BaJiadoor Singh v. Bhiigioan Dass (1) • 
jRam Per shad Ojha v. Bhavofia Kumoar (2) ; Sham a Gharn G/tose v. 
liadka Kristo ChaManuvis (3) - Caomar Puresh Narain Messrs,
M. Watson and Co. (4) j Diihhai Bayalji v. Ragunathji Vasanji (0);
Dliondi Jagamatli t . The Collector of Salt Revenue and the Secre
tary o f State for India (6) and Maktab Beg v. Rasan Ali (7).
Although a hardship arises in the case of a respondent who has 
taken advantage of the provisions of the Code of Civil Procedure, 
and filed objections to the decree under appeal, instead of fihng a 
separate appeal, when the appeal is withdrawn, so as to deprive the 
respondent of his opportunity of supporting his objections, still we 
are bound to follow the long series of authorities, and hold that the 
respondent in this case cannot be heard in support of his objections.
Many of the decisions, to which we have referred, were long anterior 
to the passing of Act No. X IV  of 1882, and ever since that Act 
was passed, amendments to the Act have been made by the Legis
lature; and the Legislature must be presumed to have known the 
course of decisions to which we have referred, and to have decided 
that the respondent who takes advantage of the Code of Civil Proce
dure to object to the decree under appeal by way of objection, and 
not by way of appeal, shall run the risk of having his objections

il)  H.-W. P. H. 0. Rep., 1866, p. 28. (4) 23 W. R., 229.
(2) 9 W . E., 328. (5) 10 Bom. H . C. E(3p., 397,
(8) 14 W, 210. (6) I, L. R., 9 Bora,, 28.

(?) LI/.R.,8A11.,551,
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defeated and his right of appeal ’barred by the effect o£ the Limita- 
"tiou Actj 1877j and he left without any remedy against a decree 
whicli might be open to question. For the above reasons we are 
nnable to hear the objections filed by the respondent; and hold that 
they have fallen with the withdrawal of the appeal.

Under s. 220 of the Code of Civil Procedure, we make an order 
directing the appellant, Syed Jafar Hnsain, to pay the taxed cost^ 
of this appeal to the respondent, Chaiidhri Ran jit Singh,

Before Sir John "Edge, "Kt,̂  Qhief JusUca, and Mr. Justice Sanerj'i. 

MAHABIR SliJGH akd AifOTiEEB (Plaib-tip^s) «. SAIRA EIBI and aitother

(DEPEIfEANTS.)*
Aot No. I V  of 1S82 {Transfer of Property Act), s. 9Q-~Tfsufmduary morigaga-^

Suit hj mortgagee for sale of equii^ o f reel,emotion o f  mortgaged property in
execution of a decree for  mesne profits and costs.

Certain usufructuary mortgagees not haying' beea put in possession o£ the 
mortgaged property by the mortgagor sued and obtained a decreu for possession 
ivifcli mesne profits and costs. Under tins decree the mortgagees were put in posses
sion o£ the mortgaged property. They then applied for attachment and sale of the 
mortgaged property in eseration of their decree for mesne profits and costs. This 
application was disallowed. The mortgagees then brought a suit for sale of tlie equity 
of redemption of the mortgaged property reserving their rights and interests under 
the mortgage. Sdd, that such a suit would not lie as being opposed to the inten- 
tion of 8. 99 of the Transfer of Property Act, 1882, AsUn-nlla/i v. Najm-wn- 
nissa (1) and Jadich ta ll Shaw Choiodhrg v. Madlml Lall Shmo Chowdhrg (2) 
referred to.

T h e- facts o£ this case sufficiently appear from the judgment 
of the Court.

Mt. AM%1 Baoof for the appellants.

Munshi Mam Prasad and Babu Durgn CJiaran Banevji for the 
respondents.

Edge, C. J., and Banehji, J.— The plaintiffs in the.suit in 
which this appeal has arisen were usufructuary mortgagees under

=*= First Appeal JTo. 106 of 1892, from an order of Munshi Lalta Prasad, Addi- 
■fcional Subordinate Judge of Glidzipiir, dated the 25th, February 1892.

<1) I, L. B., 16 All. s 415, (2) I. L. R„ 31 Calc,, 34


