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public, including private indiTicluals, and the preservation of the peaee  ̂

If this order had been one which the Magistrate had power to make 

under s. we should have had no jurisdiction or power to inter-̂  

fere with it. We may say further that the Magistrate of Benares, 

in our opinion, acted with the very best intentions, but unfortu­

nately he did eseeed his jm'isdietioii.

Our order is that the orders prohibiting any persons from exe-" 

cuting Civil Court decrees in that place and directing Eithmat-ullah 

to re-build the haradari are hereby set aside.

The proceedings which have been instituted under s. 188 of the 

Indian Penal Code for disobeying the orders we have set aside must 

be discontinued, otherwise a remedy may be sought by applicatioD 

to this Court, _____ ___

A P P E L L A T E  CIVIL,

M f̂ore Mr. Justice Knox and Mr. Jusiics Aikman^

T h e  ELGIN MILLS COMPANY (O p p o s i i e  P a r t y ) « .  T h e  MUIE MILLS
COMPANY ( F e t it io n e h ). *

Aci No, V  of 1888 {Imeniioiis md Designs Act) sg. 4-, 30—Imention— Improm-< 
ment— Comhination of knoion siibstances io^rochioe a Icno-mn result— Jhirdes of proof,

S M ,  ttat a comWiiaUon, effected by placing one known material side ty aide 
-witli aBcAber known matevial, not mvolving tlie exercise of any special inventive 
power, and ending ia a result wUioh differed ifrotn previous results only because 
tlie materials so placed produced an improved article, did not amouufc to an “  inveu-' 
tion” as defined Ly Act No. V of 1888.

Meld furtlior, tliat it is for the person wbo claims an exclusive privilege Tindep 
tile Inventions Aet to prove that the facts exist whicli entitle him to the privi- 
kge claimed.

T h is  was an appeal under s. 10 of tlie Letters Fatent from a 

judgment of Blair, J. The facts of the case a.re as follows :— •

In the year 1890, one Clarence Noble Cline, then an employe of 

the Elgin Mills Co-mpany, Cawnpore, obtained under Act No. V  o£ 

1888^a patent in respect of a particular kind of tent devised by him, 

which he called the native cavalry trooper^s pdl/-’ in  the same

* Appeal Ho. SO of 1893, umTer 3.10  of the Letters Patent, £rom an oi'der ol 
Blaif, J., dated the 27th May 189^.



year the patentee sold Ins patent to tlie proprietovs of the Elgin 1̂ 95

Mills Companyj Cawnpore* Thereupon the Muir Mills Companyj The

respondents in the present appeal, applied to the High Court tinder s,

30 of A ct No. V  of 1888 for a rale calling upon the ahove-mentioned

vendor and his vendees to show cause why it should not be declared M u ir  Mats

that an esclusive privilege in respect of the tent known as the

‘‘native cavalry trooper-’s pal̂  ̂ bad not heen acquired tinder Part Enoio, J.
I  of the said Actj on the grounds— (i) that the said alleged inven­

tion was not at the date of the delivery or receipt of the application 

for leave to file the specification a new invention witljin tbe roean- 

ing of the said Act) (iij that the said applicant^ Clarence Noble 

Cline, was not the inventor thereof ; and (iii) that the said Clarence 

Noble Cline has knowingly included in the application for leave to 

file the specification and in the specification, as part of his alleged 

invention, things which were not new and whereof he was not the 

inventor.’  ̂ Upon this application a rule was issued ag, prayed, and 

an issue was framed hy Mr. Justice Straight— ‘'•Whether the tent 

described in the specification was a new invention within the mean­

ing of A ct No. V  of 1888/^

The rule came on for hearing before Blair, J., who found in eSeet 

that inasmuch as no single part of the patented tent was in any 

sense an invention, a patent could only be sustained for it as for an 

improvement; but that it v?as not such a marked d.eviation fi’om pre­

viously existing tents of a similar nature as to warrant the grant o£ 

exclusive privileges in respect tbere< .̂ He accordingly made an order 

declaring that the defendants had not acq_uired any such e&clusiye 

privilege as that claimed in respect of the tent in question.

The defendants appealed.
The Hon^ble Mr. Colvin  ̂Mr, W- K, Porier and Pandit Moti 

Lai for the appellant.
Mr. T. Gonlan, Mr. J. S. Strachey and Mr. D. N. Banerji for 

the respondent.

K nos, J.“ “This is an appeal under s. 10 of the Letters Patent,
The Muir Mills Company, who were plaintiffs and are now respoK*
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dents, praj êd this Court to grant a rule under s. 30 of A ct No. V of 

]888j and to call upon the Elgin Mills Comi^anyj the present 

appellants, to show cause why the Court should riot declare that ati 

exclusive privilege in respect o£ a Certain tent known as the .̂ n̂ati-ye 

cavalry; trooper’s pal had not been acq_uired by the Efgiil Mills 

Company aforesaid.

The appellants appeared and showed cause. They claimed that 

tbe tent in dispute was at the time of the delivery of the applica'  ̂

tion £01' leave to file the specification and at the time of the receipt 

of such application a new invention within the meaning of Act No* 

V  of 1888.

The finding ol the Court was to the effect that the invention 

Was not the result of such skill and ingenuity as to deserve the pro­

tection of a patenti It was held that, having regard to the com- 

moil use of every single material and device used in the tent in 

dispute and to the way in which they had beeii previously used  ̂ it 

was not a new combination within the meaning of the lawj I t  was 

neither more nor less than an aggregate of colorable deviations from 

perfectly well-known existing types, and in its combinations it pro« 

duced no result that could be called a new result under the terms 

of the Patent Law. It was accordingly declared that an exclusive 

privilege in the invention, the . jiroperty of the appellants^ had not 

been acquired by them, and the rule granted cn the application.o£ 

the Muir Mills Company -was made absolute.

In appeal it is contended that the tent, the subject-matter of 

tlie appeal, is a new invention within the meaning of the Act No. V  

of 1888. Jt is claimed fur it that it combines cheapness, portability 

and adaptability to service requirements; a further contention is thati 

it was for the Muir Mills Company, Limited, to prove that the tent
.r

was not properly the subject-matter of a patent, and not for the 

appellant to prove the contrary.

There is not in Act Nt,. Y  o£ 1888 any definition of the terol 

inveotiouf’’ All that the A ct' says is to be found in s. 4, clause 

(l)j where it is laid down that the term ^4nvention’  ̂ includes am

^ liE  INDtAK LAW EEPOM 'S, [ ¥ 0 L .  T f l t
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improvement. Nor is much help to be derived from English Patent' 

Law. In s. 46 of the Patent Designs and Trade Marks A ct of 1883 

“ inveution^  ̂ is defined to mean any manner of new manufacture the 

suhjeot of letters patent and grant of privilege within s. 6 of the 

Statute of Monopolies, and includes an alleged invention. Great 

stress was laid by the learnei counsel for the appellants upon the 

concluding words includes an improvement/’ and upon the fact 

th^t those words occur in the Act of lSo9 and have been produced 

asain under the definition of invention^  ̂ in Act No, V  of 1888.!Tt
He maintains that as he can show that the tent, the subject-matter 

of this dispute, is an improved tent as comp.ired with other tents, 

it must be taken to come within the term invention as used in Act 

No. V  of 1S88. He clears the ground by expressly alleging that 

his clients do not claim anything new in the component parts of 

the tent, but they claim a combination, which from the points of 

portability, cheapness, accommodation^ lightness and general suit­

ability is far in advance of other tents of the same class hitherto 

known. He called our repeated attention to evidence in the case, 

partieularly that taken by commission of Lieutenant-Qeneral Sir 

Charles Gough, as showing that his clients h id satisfied what was 

wanted by the Military Department at that time, where others had 

made similar tents and failed. Tims, as his clients had brought into 

existence an improved tent and no identical tents had been proved 

to be in existence or used before, he claimed that the terms set out 

in the A ct had been satisfied and that his tent \vas an invention/^

For the nature and description of the subject-matter of this liti­

gation no better evidence can be cited than the evidence of Mr. Cline, 

the gentleman who claims to be the inventor. This will be found 

set out in the jadgment 'from which this appeal has been filed. 

From a perusal of it, it is abundantly evident that the result at 

which Mr. Cline arrived was not arrived at by any act or process of 

welding into one new manufacture substances which had previously 

been known'and in common use in the manufacture of tents. Whiit 

Mr. Cline did is summed up, and justly summed up, by nay brother 

Blair in his judgment when he says that the result attained was
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from perfectly well-known existing fcype?/  ̂ In support of his 

arganieut that the “  combiBation/'’ as the learned eouEsel would 

term it, of these perfectly well-known, types is recognized as a pro­

per subject for a grant of Letters Patent, we were referred to the 

ease of E ill  v. Thompson and Foreman (1), and particularly to the 

passage where Lord Eldon lays down that there may be a valid 
patent for a new combination of materials previously in »use for the 

same purpose or for a new method of applying such materials. This 

is perfectly correct; but the case before Lord Eldou was . one con­

cerning the use or application of slags or cinders thrown by the 

operation of smelting to the production of good and serviceable 

metal, and the combination of which the Lord Chancellor spoke_, 

and spoke with some doubt as to its being a good subject for a 

patent, was a method of producing a more beneficial and effectual 

result from the adhibition of materials previously known. The nexfe 

ease to v̂hich we were referred was that of Crane v, Price (2), 

wherein it was laid down that if the result produced by a combina­

tion of a particular kind were either a new article or a better article 

or a cheaper article to the pubhe than that produced before by the 

old method, such combination is an invention or manufacture 

intended by the statute and may well become the subject of a 

patent. The combination here under consideration was the applica­

tion of anthracite or stone coal combined with hot air blast in the 

smelting or manufacture of iron from ironstone, &c. I t  was, as 

pointed out;, a combination which. feU within the principle exemplified 

by Abbott, C. J., in Reg, v, Wheelev (3) as a new process to be 

carried on by known implements or elements acting upon known 

substances and ultimately producing soine other known substancej 

but producing it in a cheaper or more expeditious manner or a 

better or more useful kind. In that case a number of instances are 

given in which patents were granted where the invention consisted 

in no more than in the use of things already known  ̂ and acting 

witljhthem in a manner already known, and producing effects already
(1) 3 Mer. 622; 1 Web. P. C. 229. (3) 1 Web, P.O. 303.

(3) 2 B. and Aid. 345.
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t io n  o f  m a te r ia ls  a lrea d y  k n o w n  b u t  o f  p ro d u c in g  a r e s u lt  b y  

w e ld in g  ov fu s in g  in to  o n e  su b sta u c e  tw o  o r  m o r e  m a te r ia ls  a lr e a d y  

k n o w n .

The tliii'd case quoted was that of Camingt-o?i v, MuUall (i). 

This was the ease of a combination obtained by the applying of a 

well-known principle in the mode of manufacturing’ glass, a combi­

nation which involved the meehamcal action of several materials so 

as to result in a perfectly new and distinct result.

The cases of Murray v, Clmjion (2) and of Sj'h.9 v. Hovjarth (3) 

were also eases of comliinations involving mechanical processes  ̂ and 

in this respect diiier from the combination for which a patent is 

claimed in the present .case. In short, we have not been referred 

to a single case either in Enghsh or Indian law where a patent 

has been the subject of litigation and held valid in which the com­

bination was merely the result of placing one known material side 

by side with another known material and ending in a result which 

differed only from previous results because the particles or materials 

thus placed in juxtaposition produced a .result which might be 

considered an improvement or better adapted for a particular pur­

pose.

W e agree, therefore  ̂ with the view, which was taken in the 

judgment under appeal and find in the subject-matter of this appeal 

no invention such as would entitle it to be protected by a patent.

As regards the contention that the burdea of proof has been 

wrongly laid, we are of opiniou that this too fails. (Jnder s. 30 of 

Act No. V  of 1888 any person may apply to a High Court for a 

rule to show cause why the Court should not declare that an exclu­

sive privilege in respect of an invention has not been acquired, 

Upon trial of (questions of fact arising upon such an application, 

. such as arose in this ease, whether or not the tent was a SJew invea-
(1) L. E. 5 B. and L A. 203. (3) L. R. 7 d i. Ap[>. 570.

(3) L. E. 12 Ch. Div. S2G.
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tioiij ifc seems to us tbat it is for tlie person wko claims an exclusive 

piwilegeandis in po’̂ session o£ the facts which, in his opinion, entitle 

Men to that exclusive privilege, to show that those fi'cts exist.

No authority to the contrary was shown to us,

A ikmaN, J.— I ooneur with my brother Knox in thinldng that 

this appeal must be dismissed. In my opinion the tout devised by 

Mr. Cline is not a new invention mthin the meiiaing o£' the Act 

and cannot therefore form the subject-matter of a valid patent. 

Thewoid invention^''is nowhere authoritatively defined in our 

law. Subsection (1), s. 4 of the Inventions and Designs Act, 

1888 ( invention inelndes an improvement^^) is not a definition. 

The learned counsel for the appellant coDQpany contended strenuous* 

!y that as the new tent was ajjproved of by ths military authorities's 

it was evidently an “ improvement^'’ on pre-existing tents and waa 

therefore an “  invention with reference to the above quoted sub­

section.

Bat although an invention^'’ includes animprovementj it does 

not by any means follow that every improvement is an invention. 

It is impossible, I  consider, to lay down any hard-and-fast rule ag 

to what improvements should be considered to be inventions.

To justify the grant of the exclusive privilege of a patent, 

there must be a certain amount of invention or inventive faculty 

displayed.

It  will be a question for the Court to determine whether the 

amount of inventive power displayed is such as to Justify the grant 

of a patent. What the inventor here claimed as the suhjeet-matter 

of a pat&ut iS; to use his own wordsj a, new general combination of 

a tent.̂  ̂ By this I presume he menns a combination of various 

features found in previously existing tents so as to form what is 

practically a new tent. Although every invention may be said to 

be a pombination of some Mnd, it by no means follows that every 

combination deserves to be called an invention. The q[uestion we 

have to ask in this case is, '̂ * did the combination in question require
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(fco employ the words used in Saxb^ v. Glouoester Wagon Co. (1) 
an exercise o£ such an amount of skill and ingenuity as to entitle it 

to the protection o£ an exclusive grant ?

This question must, I  hold, be answered in the negative. How 

was the tent in question evolved ? . The militaiy authorities wanted 

a tent with a certain amount of accommodation witliiti certain 

limits of price and weight, and Mr. Cline devised a tent with 

which the military authorities professed themselves satisfied. How 

was this result attained ? Not by the employment of any novel 

material in the construction of the tent, or by the adoption of any 

new time-saving or labour-saving process, but simply, as is clear 

from Mr. Cline' ŝ evidence, by cutting down the quantity of material 

employed. The first advantage which is claimed by the appellants 

for their tent is its cheapness. But this cheapness can only result 

from one of two causes; either from the appellants being content 

with a smaller margin of profit, or from less material being employed j 

and neither of these reasons would supply an adequate ground for a 

patent.

The greater portability claimed for the teat is in like manner 

due simply to less material being employed in its construction. And 

an inspection of the tent has satisfied me that this advantage has 

been gained by the sacrifice of comfort and practical utility.

That the so-called invention has no real claim to novelty is in 

my opinion proved. It was at the instance of Sir Charles Gongh 

that the patent was applied for, and yet he is compelled to adm.it 

that, except in one trifling detail, the number of tent pegs, “ it would 

require a very expert pei!3on to notice any difference between the 

patent tent and the old bell tent (see his cross-examination on p. 3 

of respondent's'paper-book).

I  concur in thinking the appeal should be dismissed with costs.

A ppa l did^issed.
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(1) L. B., 7 Q. B. D., 805, at p. &12.
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