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public, including private individuals, and the preservation of the peace,
If this order had been one which the Magistrate had power to make
under s, 144, we should have had no jurisdiction or power to inters
fere with it, We may say further that the Magistrate of Bénmres,
in our opinion, acted with the very best intentions, but unfortu-
nately he did exceed his jurisdiction. |
Qur order is that the orders prohibiting any persons from exe-
euting Civil Court decrees in that place and directing Rubmat-ullah
to resbuild the daradars ave hereby set aside. »
The proceedings which have heen instituted under s. 188 of the
Indian Penal Code for disobeying the orders we have set aside must
be discontinued, otherwise a remedy may he sought by application
to this Court.

APPELLATE CIVIL.

Before M. Justice Knox and Mr. Justice dikman.
Tas ELGIN MILLS COMPANY (Orrosire Parry) ». Teg MUIR MILLS
‘ COMPANY (PrrzrioNsg). #
Aot No. V of 1888 (Znventions and Designs Act) ss, 4, 30—TInvention—Improves -
ment— Combination of known substances to produce @ known résult— Burder of proof,

HBM, that a combination, effected by placing one known material side byr'side
with another known material, not involving the exercise of any special inventive
power, and ending in a result wlich differed from previous results only - because
the materials so plaeed produced an improved article, did not amouut to an ¢ inven~
tion’ as defined by Aet No. V¥ of 1888,

Held further, that it is for the person who claims an exclusive privilege under
the Inventions Act to prove that the facts exist which entitle him to the privie
lege claimed. : ‘ |

Tris was an appeal under s, 10 of the Letters Patent from a -
judgment of Blair, J, The facts of the case are as follows ;—

In the year 1890, one Clarence Noble Cline, then an employé of -
the Elgin Mills Company, Cawnpore, obtained under Act No. V of
1888 a patent in respect of a particular kind of tent devised by him,
which he called “the native cavalry trooper’s psl’” Tn the same

* Appesl No. 80 of 1893, under 8. 10 of the Letters Patent, from an order of
Blaiv, J., dated the 27th May 1893,
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year the patentee sold his patent to the proprietors of the Elgin
Mills Company, Cawnpore, Thereupon the Muir Mills Company,
respondents in the present appeal, applied to the High Court under s,
30 of Act No. V of 1888 for a rule calling upon the above-mentioned
vendor and his vendees to show cause why it should not he declared

that an exclusive privilege in respect of the tent known as the

“pative cavalry trooper’s pal” bad not been acquired under Part
T of the said Act, on the grounds—* (i) that the said alleged inven-
tion was not at the date of the delivery or receipt of the application
for leave to file the specification a new invention within the mean-~
ing of the said Act; (i that the said applicant, Clarence Noble
Cline, was not the inventor thereof ; and (iii) that the said Clarence
Noble Cline has knowingly included in the application for leave to
file the specification and in the specification, as part of his alleged
invention, things which were not new and whereof he was not the
inventor,” Upon this application a rule was issued ag prayed, and
an issue was framed by Mr, Justice Straight—“ Whether the tent
described in the specification was a new invention within the mean-~
ing of Act No, V of 1888.”

The rule came on for hearing before Blair, J,, who forund in effect
that inasmuch as no single part of the patented tent was in any
sense an invention, a patent could only be sustained for it as for an
improvement ; but that 1t was not such a marked deviation from pfea
viously existing tents of a similar nature as to warrant the grant of
exclusive privilegesin respect theregf, He accordingly made an order
declaring that the defendants had not acquired any such exclusive
‘privilege as that claimed in respect of the tent in question.

- The defendants appealed.

- The How’ble Mr. Colvin, Mr. W. K. Porter and Pandit Mot'z'
" Lal for the appellant, -

My, T. Conlan, Mr. 4. 8. Strachey and Mr, D. N. Bamem% for

the respondent.

- Kxox, J.—This is an appeal under R 10 of the Lettels Patent
The Muir Mills Company, who were plaintiffs and are now respon-
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dents, prayed this Court to grant a rule under s, 30 of Act No. V of
1888, and to call upon the Elgin Mills Company, the present
appellants, to show cause why the Court should not declare that an
exclusive privilege in respect of a ¢ertain tent known as the “native
cavalry. trooper’s pdl” had not been acquired by the Efgin Mills
Company aforessid. ‘

The appellants appeared and showed cause. They claimed that
the tent in dispute was at the time of the delivery of the applicas
tion for leave to file the specification aund at the time of the receipt
of such applivation a new invention within the meaning of Act No,

'V of 1888.

Thé finding of the Court was to the effect that the invention
was not the result of such skill and ingenuity as to deserve the pro=
tection of a patent. It was held that, having regard to the coma
mott use of every single material and device used in the tent in
dispute and to the way in. which they had been previously used, it

- was not a vew combination within the meaning of the law, It was |

~ neither more nor less than an aggregate of colorable deviations from

perfectly well-known existing ty pes, and in its combinations it pro«

" duced no result that could be called a new rasnlt under the terms

of the Patent Law, It was accordingly declared that an exclusive
privilege in the invention, the property of the appellants; had not
been acquirved by them, and the rule granted en the application. of
the Muir Mills Company was made absolute,

‘In appeal it is contended that the tent, the subject-matter of
the appeal, is a new invention within the meaning of the Act No. A

of 1888. Tt is claimed fur it that it combines cheapness, portability |

and adaptability to service requirements; a further contention is that
it was for the Muir Mills Company, Limited, to prove that the tent
was not properly the subject-malter of a patent, and not for the
appellant fo prove the contrary, o

There is not in Aet N, V of 1888 any definition of the ﬁei"m‘
“inventions”  All that the Act says is to-be found in s, 4, clause

- (1), where itis laid down that the term “invention” includes an
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improvement, Nor is much help to be derived from English Patent®
Law. Ins. 46 of the Patent Designs and Trade Marks Act of 1883
“invention” is defined to mean any manner of new manufacture the
subject of letters patent and grant of privilege within s, 6 of the
Statute of Monopolies, and includes an alleged invention. Great
stress was laid by the learnel counsel for the appellants upon the
concluding words “includes an improvement,” and upon the fact
that those words occur in the Act of 1859 and have been produced
again under the definition of ¢ invention” in Aet No. V of 1888,
He maintains that as he can show that the tent, the subject-matter
of this dispute, is an improved tent as compared with other tents,
it must be taken to come within the term invention as used in Act
No. V of 1888. He clears the ground by expressly alleging that
his clients do not eclaim anything new in the component parts of
the tent, but they claim a eombination, which from the points of
“portability, cheapness, accommocation, lightness and general suit-
ability is far in advance of other tents of the same class hitherto
known. He called our repeated attention to evidence in the case,
particularly that taken by commission of Lieutenant-General Sir
Charles Gough, as showing that his clients hud satisfied what was
wanted by the Military Department at that time, where others had
made similar tents and failed. Thus, as his clients had brought into
existence an improved tent and no identical tents had been proved
to be in existence or used before, he claimed fhat the terms set out
in the Act had been satisfied and that his tent was an “ invention,”

For the nature aund description of the subject-matter of this liti-
gation no better evidence can be cited than the evidence of My, Cline,
the gentleman who claims to be the inventor. This will be found
set out in the judgment from which this appeal has been filed.
~ From a perusal of it, it is abundantly evident that the result at
~ which Mr. Cline arrived was not arrived at by any aet or process of
welding into one new mianufacture substances which had ‘pre\iiously
been known and in common use in the manufacture of tents. What
" Mr. Cline did is summed up, and justly summed up, by mjbf?ﬁhér
 Blair in Lis judgment when he says ‘that the result attained was
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#‘ peither move nor less than an aggregate of colorable deviations

from perfectly well-known esxisting types.” In support of his
argunment that the “combination,” as the learned counsel would
term it, of these perfectly well-known types is recognized as a pro-
per subject for a grant of Letters Patent, we were referred to the
case of Hill v. Thompson and Forcman (1), and partical arly to the
passage where Lord Eldon lays down that there may be a valid
patent for a new combination of materials previously in use for the
same purpose or for a new method of applying such materials, This
is perfectly correct ; but the case before Lord Eldon was one con-
cerning the use or application of slags or cinders thrown off by the
operation of smelting to the production of good and serviceable
metal, and the combination of which the Lord Chancellor spoke,
and spoke with some doubt as to its being a good sulbject for a
patent, was a method of produeing a more beneficial and effectual
result from the adhibition of materials previously known, The next
case to which we were referred was that of Crame v. Frice (2),
wherein it was laid down that if the result produced by a combina-
tion of a particular kind were either a new article or a better article
or a cheaper article to the public than that produced before by the
old method, such combination is an invention or manufacture
intended by the statute and may well become the subject of a
patent. The combination here under consideration was the applica-
tion of anthracite or stone coal combined with hot air blast in the
smelting or manufacture of iron from iromstone, &ec. It was, as
pointed out, a combivation which fell within the principle exemplified

by Abbott, C. J., in Reg., v. Wheeler (3) as a mew process to he

earried on by known implements or elements acting upon known
substances and ultimately producing some other known substance,
but producing it in a cheaper or more expeditious manner or a
better or more useful kind. In that case a number of instances are
given in which patents were granted where the invention consisted
in no more than in the use of things already known, and acting

with-them in 2 manner already known, and producing effects already

(1) 3 Mer 622; 1 Web. P. C. 229. (2) 1 Web, PC 308.
, (3) 2 B, and Ald, 345,
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- known, but producing those effects so0 as to be morve eco:mmica]'}y
or Leneficially enjoyed by the public, All the instances given are,
however, instances not of producing a result by the mere juxtaposi=
tion of materials already known but of producing a result by

Weldmg o fusing into one substance bwo or more materials already
known,

The third ease quoted was that of Canninglon v. Nuitall (1),
This was the case of a combination obtained by the applying of a
well-known principle in the mode of manufacturing glass, a combi-
‘nation which involved the mechanical action of several materials so
as to result in a perfectly new and distinet result.

The cases of Murray v. Clayton (2) and of Sykes v. Howarth (3)
were also cases of combinations involving mechanical processes, and
in this respect differ from the combination for which a patent is
claimed in the present .case, In short, we have not been referred
 to 2 single case either in English of Indian law where a patent
* has heen the subject of litigation and held valid in which the com-
bination was merely the result of placing one kuown material side

by side with another known material and ending in a result which
 differed only from previous results because the particles or materials
thus placed in juxztaposition produced a result which might be
consideved an improvement ov better adapted for a particular pur-
pose. | |

We agree, therefore, with the view, which was taken in the
judgment under appeal and find in ‘the subject-matter of this a ypeal
no invention such as would entifle it to be protected by a patent.

As remaxds the contention that the burden of proof has been

wrongly laid, we are of opinion that this too fails, Under s, 30 of
Act No, V of 1888 any person may apply to a High Court for a
rale to show cause why the Cowrt should not declare that an exclu-
sive- privilege in respect of an invention has mot been acquired.
Upon trial of quesfmns of fact arising upon such an application,

‘such as arose in this case, whether or not the tent was a uew mven«

(1) L. R, 5 H.and L A, 205 (2) L. R. 7 CL. App 570,
(3) L. R, 12 Ch. Diy. 826.
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tion, it seems to us phat it is for the person who elaims an exelusive
privilege and is in possession of the facts which, in his opinion, entitle
him to that exclusive privilege, to show that those facts exist,

No authority to the contrary was shown to us,

o

ArxmaN, J.—T concur with my brother Knox in thinking that
this appeal must be dismissed. In my opinion the tent devised by
Mr, Cline i¢ not a new invention within the meaning of the Aet
and cannot therefore form the subject-matter of a valid patent,
The word “ invention™ is nowhere authoritatively defined in our
law, Subsection;'(l), 6. 4 of the Inventions and Designs Aet,
1888 | “ invention includes an improvement ™) is not a definition,
The Jearned counsel for the appellant company contended strenuouse
ly that as the new tent was approved of by the military anthorities,
it was evidently an “improvement ™ on pre-existing tents and wag
therefore an ““invention ’’ with reference to the above quoted sube
gection.

But although an “invention ” includes an improvement, it does
not by any means follow that every improvement is an invention,

Tt is impossible, I consider, to lay down any bavd-and-fast rale ae
fo what improvements should be considered to be inventions,

To justify the grant of the exclusive privilege of a patent,
there must be a certain amount of invention or inventive faculty
displayed, |

Tt will be s question for the Court to determine whether the
amount of inventive power displayed is such as to justify the grant
of a patent. What the inventor here claimed as the subject-matter
of a patent is, to use his own words; “ 9 new general combination of
a tent.” By this I presume he means a combination of various
features found in previously existing tents so as to form what is -
practically s new tent. Although every invention may be said to
be a ¢ a.ombinatiﬂn ” of some kind, it by no means follows thét every
“ combination *’ deserves fo be called an invention. The question we
have to ask in this case is, “did the combination in question require
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(to employ the words used in Sazby v. Gloucester Wagon Co. (1)
an exercise of such an amount of skill and ingenuity as to entitle it
to the protection of an exclusive grant ?

This question must, I hold, be answered in the negative, How
was the tedt in question evolved ? . The military authorities wanted
a tent with a certain amount of accommodation within certain

limits of price and weight, and Mr. Cline devised a tent with

which the military authovities professed themselves satisfied. How
was this result attained ? Not by the employment of any novel
matberial in the construction of the tent, or by the adoption of any
new time-saving or labour-saving process, but simply, as is clear
from Mr. Cline’s evidence, by cutting down the guantity of material
employed. The first advantage which is cluimed by the appellants
for their tent is its cheapness. But this cheapness can only result
from one of two causes ; either from the appellants being content
with a smaller margin of profit, or from less material being employed ;
and neither of these reasons would supply an adequate ground for s
patent. ' |

The greater portability claimed for the tent is in like manner
due simply to less material being employed in its construction. And
an inspection of the tent has satisfied me that this advantage has
been gained by the sacrifice of comfort and practical utility,

That the so-called invention has no real claim to novelty is in
my opinion proved. It was at the instance of Sir Charles Gough
that the patent was applied for, and yet he is compelled to admit
that, except in one trifling detail; the number of tent pegs, “it would

require a very expert penson to notice any difference *’ hetween the

patent tent and the old bell tenb (see his cross-examination on 15. 3
of respondent’s paper-book).

~ T concur in thinking the appeal should be dismissed with costs,
4 ppéal digpissed.

(1) L.R, 7 Q. B. D., 305, at p. 812.
‘ 69 |
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