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could not give the Court-at Moradabad any jurisdiction to entertain. 1895

a suit relating to immovable property in the Taral district. Ban RATAN
(N :
We do not intend to decide the question of limitation, but we Lazza

merely say this, that if the Court at Moradabad bad jurisdiction to P@D'

decree a sale of this property in the Tari, this anomaly would g‘iﬂfgmgj’
arise; 1t might be that so far as the Court at Moradabad was
concerned the limitation in that Court for a sale of property would,
under art. 147 of sch.ii of Act No. XV of 1877, be sixty years,
whereas if the suit had been brought in the Court of the Tar4i dis-
triet, the limitation would, by reason of rule 3 of Chapter I of the
schedule of Regulation No. IV of 1876, be twelve years. We say
we do not decide what would be the limitation applicable in the
Court of Moradabad so far as it relates to the property in the Taréi.
That is by no means an easy question, but we are not called on to
decide it

'We decree this appeal in so far as the decree of the Court below
was a decree for sale of the property in the Tardi and in so far as
these appellants are concerned ; and in so far as these defendants-
appellants and the property in the Tardi are concerned, we dismiss

the suit with costs.
Appeal decreed in part.

FULL BENCH. | 189

April 5.

.quore Sir Jokn Edge, Kt., Chief Justice, Mr. Justice Ranerji and Mr. Justice
: Burkitt,

IN THE MATTER OF THE PETITION OF RAHMAT-ULLAH.

Magistrate of the District, powers of—Criminal Procedure Code, s. 144—Execu-
tive powers of Magisirate—Order which might have the effect of interfer-
ing with the ewecution of @ decree of a Civil Court.

A District Magistrate has no power either under s. 144 of the Code of Civil
Procedure or in his executive capacity to make an order for the re-building of a
structure on private land which has fallen into disrepair or been pulled down, neither
" bas be power to make any order which would have the direct efx‘ecb of mfsenarmg
. .thh the execution of a decrec of & Civil Court,
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Tais was a reference made by the Sessions Judge of Benares in
respect of certain orders passed by the District Magistrate. The
circamstances which gave rise to the passing of the orders in ques.
tion are thus stated in the explanation tendered by the Magis-
trate :—

¢ The Lath Bhairon is a very famous place of worship for the
Hindus and is one of the most sacred places in Benares *
¥ * C% On one side of it there 1s 3

tank called Kapal Mochin which is held saered by Hindus, and there
is a house lately built {or the goshrin who lives there as permanent
gujart and receives fees from pilgrims. Adjoining the famous Lath
there is a mosque or tdgafi—an object of veneration by Muham.
madans. Close to the tank and on both sides of the stairs leading
to the mosque there were two dalans, which are called by the

Hindus ¢ dharmsalas,” and ¢ baradaeris’ by the Muhammadans, *
* & % # '

¢«Tn 1889 Nepal Nath, goskain, the former pujari, brought a
suit against Haji Supan for possession of the whole of the land,
He got a decree for only a small portion of the land, but not

including that on which the Lath itself and the dZarmsalas stand,
% % % % , ‘

“Last year (1894) the Muhammadans collected materials for
building at the Lath. The Hindus in accordance with the old orders

~ on the subject objected. It was then found that the goskain in

charge had come to an agreement with the Muhammadans ; the
latter were o be allowed to repair their farask and the Hindus to
build a wall round the Tath, ¥ % % * % '

“ At last during the rains the Muuammadaus without any
orders, removed the baradaris, thus causing great inconvenience a,nd
general excitement amongst the Hindus. * #* % % 22

The District Magistrate thereupon passed certain orders which
may be thus summarised :—(1) The petitioner and others were

~ ordercd to vebuild at once the baradaris ‘which they had dlsmanbled

(2) Mubhammadans were direeted not to trespass in a certain house |
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regarding which a complaint had been made on hehalf of the Hinduns
interested in the premises in question ; and (3) no party, Hindu or
Muhammadan, holding a decree affecting any portion of property
at this place was to be permitted to execute it without report to,
and permission of, the Distriet Magistrate,

Against: these orders Rahmat-ullah and others applied in revi-
glon to the Sessions Judge, vho, taking the view that the orders
were ultra vires of the Magistrate referred the case to the High
Court, as stated above.

Mz, J. Z. Howard and Mr. Amir-ud-din for the applicants,
Mr. E. A. Howard for the opposite parties.

Crown.

EDGE, C. J., Bawerst and Burkirr, JJ —~We have to consider
in revision certain orders passed by the Magistrate of Benarves. So
far as we need refer to those orders, they were that one Rahmat-ul-
lah should re-build two baradaris which, according to the order,.had
partly fallen in the rains, and which he had by misconception dis-
‘mantled. The order directed the applicant in the proceeding in
revision to re-huild them on their old site, and of the same shape
and stone structure as they were formerly, and directed him to
begin the re-building at once. The other part of the order was {hat

nobody, even though possessing a decree for the plot there, should

act without report to, and, permission of, the District Magistrate in
any new way in dismantling, building, repairing, or should cut or get
cub any tree from the place there without report to, or permission of,
the Distriet Magistrate, The District Magistrate’s explanation of
his powers was that he had got power to make these orders as an
executive officer ; and he also suggested that, whether he had power
or 1ot as an executive officer, they were good orders under s. 144 of
Act No. X of 1882, and, as such, ought to be upheld by this eourt,
“When the matter came before us, we were anxious to ascertain
~ whether there was any statutory authority conferring power on
- Magistrates to make orders such as these, and we directed™ nokice to
67
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o0 to the Magistrate to show cause why his order should not be set,
agide. The Public Prosecutor lhas appeared herve to show cause,
His contention has been, as to the order to re-build, that that was an
order which could lawfully be made under s. 144 of Act No. X of
1852 ; that it came under the words “to take certain order with
certuin property in his possession or under his managemsnt,” that
is to say in the possession, or under the management, of Rahmat-ul-
lah. Those words are undoubtedly very wide and equally vague,
but we must assume that the Legislature in using those words in
the section did not intend to give a Magistrate such extraordinary
powers as would enuble him to ovder, under that section, a building
which had fallen down in private grounds te be re-built by the
owner of those grounds, If Mr, Reid’s contention as to the
re-building part of the order were correct, a litigant who had estab-
lished his right to open windows in his house or to maintain open
ancient windows in his house could be restrained for two months by
a Magistrate’s oxder under s, 144 ; and in certain cases; by a further
order of a Liocal Government under that section, perma,nently, from
availing himself of the right decreed to him by the Civil Coult and
that even if the decree were a decree of the Queen in Council. We
may give another illustration. A, a private person, in order to
prevent his neighbour B overlooking A’s pramises, might put up a
hoarding on his own land, and on his removing it, if B objected that
the removal of the hoarding would cause ahnoyance to him and his
family, who could be overlooked from A’s ground, the Magistrate
could, if Mr. Reid’s contention is correct, make a lawful order under
B 1% ordering A to resuscitate the hoarding on his own' ground,

“which he had pulled down., There must be a re easonable construc u101:1

put on these vague words of the statute.

To refer to the other portion of the order. Mr, Reid at first
contended that the Magistrate would have javisdiction under s, 144
to restrain a man from e*ceeufing a Civil Court deeree, if he was
not satisfied that the man was rightfully entitled to execute the
decree in the way in which it was being executed. The execution of -
a Civil Ceurt decree is provided for by the Code of C.vil Procedure,
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and, 1n our opmlon, a Magistrate has no more jurisdiction to interfere
" with the exceution of a Civil Court decree than he has to question
the legality or propriety of the decree itself,

Where s Magistrate happens to be Collector, he may have to
execute the decree, if execution is sought against ancestral property,
but there he is a gurasi court executing the decree ; but, as Magis-
trate, his duty in ‘connection with the execution of a Civil Court
decree begins and ends with the rendering of necessary protection to
the officers of the Civil Court lawfully executing the decree of the
Civil Court, and neither he nor the Local Government, under s. 144,
has any jurisdiction to make any order restraining the execution of
a Civil Court decree, or threatening with a prosecution under s, 188
of the Indian Penal Code any person who attempts fo execute a
Civil Court decree in the particular place, without the Magistrate’s
permission,

- The authoriby of every Magistrate to do any act as Magistrate
or as Collector, if such a,uthomty exists, must ultimately be found
in the powers conferred by Parliament. The immediate power may
be an esecntive order of the local administration, but the power of
~ the local administration to make an order must be derived either
directly or indirectly from Parliament, and it is a mistake to assume
that, because an officer is an executive officer or a judicial officer, he
has any power to interfere with private or public percons which
cannot be derived from a lawful origin, vez., the Acts of Parliament,

We hold that these orders in the respects which we have men=
tioned were #{tre vires, and that the Magistrate had no power or
jurisdiction to make them.

In order to avoid being misunderstood, we think it right to say

that it is necessary that a Magistrate should have the extensive
powers which are conferred on him by s. 144 of Act No. X of 1882,
and we think that as long as his order is within that section, that
18, so long as he has jurisdiction under that section to- make 113 he
should be given the widest diseretion, The powers under that eece
tion are intended to be used summarily for the protection of the
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public, including private individuals, and the preservation of the peace,
If this order had been one which the Magistrate had power to make
under s, 144, we should have had no jurisdiction or power to inters
fere with it, We may say further that the Magistrate of Bénmres,
in our opinion, acted with the very best intentions, but unfortu-
nately he did exceed his jurisdiction. |
Qur order is that the orders prohibiting any persons from exe-
euting Civil Court decrees in that place and directing Rubmat-ullah
to resbuild the daradars ave hereby set aside. »
The proceedings which have heen instituted under s. 188 of the
Indian Penal Code for disobeying the orders we have set aside must
be discontinued, otherwise a remedy may he sought by application
to this Court.

APPELLATE CIVIL.

Before M. Justice Knox and Mr. Justice dikman.
Tas ELGIN MILLS COMPANY (Orrosire Parry) ». Teg MUIR MILLS
‘ COMPANY (PrrzrioNsg). #
Aot No. V of 1888 (Znventions and Designs Act) ss, 4, 30—TInvention—Improves -
ment— Combination of known substances to produce @ known résult— Burder of proof,

HBM, that a combination, effected by placing one known material side byr'side
with another known material, not involving the exercise of any special inventive
power, and ending in a result wlich differed from previous results only - because
the materials so plaeed produced an improved article, did not amouut to an ¢ inven~
tion’ as defined by Aet No. V¥ of 1888,

Held further, that it is for the person who claims an exclusive privilege under
the Inventions Act to prove that the facts exist which entitle him to the privie
lege claimed. : ‘ |

Tris was an appeal under s, 10 of the Letters Patent from a -
judgment of Blair, J, The facts of the case are as follows ;—

In the year 1890, one Clarence Noble Cline, then an employé of -
the Elgin Mills Company, Cawnpore, obtained under Act No. V of
1888 a patent in respect of a particular kind of tent devised by him,
which he called “the native cavalry trooper’s psl’” Tn the same

* Appesl No. 80 of 1893, under 8. 10 of the Letters Patent, from an order of
Blaiv, J., dated the 27th May 1893,



