
yOL. XVIL] ALLAHABAD SERIES.

occurred as therein mentioned. It requires raore than this, especially 
where, as in the present case, the surrounding circumstances were 
fiuspicious and not explained.

We dismiss the appeal with costs.
Appeal dismissed.

Before Mr. Justice Aihman.

SETH SHAPURJI NANA BHAI ( B e o e e e - h o e d b e )  v . SHANKAB DAT DUBE
(O b j e o x o e ) .*

Bxeoution of decrte— Gixiil Procedure Code, s. Application io exeauie decree 
against alleged representative o f deceased jiidgmeni'deltor.

In the case of an application under s. 284 of the Code of Oivil Procedure to 
execute a decree against a person alleged to he the representative of a deceased judg- 
snent'debtor it is for the Court which passed the decree to decide whether the person, 
against whom execution is sought is or is not such representative* hut it is for the 
Court executing the decree to decide to what extent such person is liable as such 
representative, Srihary Mundul v. Murari Ghoiodhry QL).

T he facts of this case sufficiently appear from the judgment o f 
Aikman J.

Munshi Bam Prasad and Maulvi GJmlam MujUba for the 
appellant.

Pandit Smdar Lai and Babu KaHncli Prasad for the respon
dent.

A ik m a n , 3 .— The appellant in this case got a money decree from 
the Court of the Subordinate Judge of Aligarh against one Ui&ja 
Hari Har Dat Duhe, a resident of the district of Jaunpur, The 
judgment-dehtor died after the passing of the decree and before exe» 
cation had been taken out. After his death the decree-bolder applied 
to the Court which passed the decree to send it for execution to the 
Court of the Subordinate Judge of Jaunpur- In his application lie 
inserted the name of the respondent Raja Shankar Dat Dube, bro
ther̂  and Musammat Sahodra, widow, of the deceased judgmeni-

® Second Appeal No. 694 of 1894i, from an order of L. O. Evans, Esc[,, District . 
Judge of Aligarh) dated the 4th Aprii 1894, coii firming an order of Babu Mohan 
La], Subordinate Judge of AHgarh, dated the 23 rd July 1892.

(1) I. L, E., 13 Calc., 257.
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debtor as Ids legal representatiTes. Notice was issued to these two 
persons to show cause why the decree should not be executed 
against them. No cause was shown by Musammat Sahodra, but 
Raja Shankar Dat Dube presented a petition of objection, joutend- 
ing that he was not the heir of the deceased judgmeat-debtor and 
that no property of the deceased had come to his hands. The Sub
ordinate Judge of Aligarh found both these issues against him 
and ordered the transfer of the decree for execution to Jaunpur. 
Against this order Raja Shankar Dat Dube appealed to the Dis
trict Judge of Aligarh; repeating in his appeal the same objections 
as he had raised before the Subordinate Judge. Neither before 
the Subordinate Judge nor in his appeal to the District Judge did 
he raifee any question as to the jurisdiction of the former Court 
to decide as to whether or not he was the legal representative 
of the deceased judgment-debtor. The learned District Judge 
allowed the appeal, being of opinion that the decision of the 
Subordinate Judge as to whether the applicant was or was not 
the heir of the deceased judgment-debtor was %Um vires  ̂ inas« 
much as the question was one to be decided by the Court execut
ing the decree. In second appeal to this Court the decree-bolder 
impugns the correctness of the learned Judge’s opinion. I think 
the appeal must succeed. Although the decree-bolder did not 
refer in his petition to s. 234 of the Code; I think his application 
amounts to an application under the first paragraph of that section, 
and M ni the wording of that section it is in my opinion a q̂ iiestion 
for the C^nrt which passed the decree to decide whether a particular 
person is or is not the legal representatwe of a deceased judgment- 
debtor. But I think the Subordinate Judge was exceeding his 
powers when he went on to decide as to the amount of property 
which had come to the hands of the respondent. The Court which 
passed the decree having decided who is to be regarded as the legal 
represeiitatiYe; it is for the Court executing the decree to decide‘as 
to the extent of that legal representative's liability. I  draw tliis 
inference from the use of the words the Court which the
decree ’’'’ in the first paragraph, and the Court executing thS 
decree '̂ in the second paragraph of s. 234̂  of the Code. So much
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therefore of tlie Subordinate Judge^s decision as referred to the pro
perty in the hands of the respondent was nUra viresy but in my 
opinion the Subordinate Judge had jurisdiction to decide as to 
■whether ar not the respondent was the legal representative. This 
was a question properly for the Court which passed the decree, and 
not for the Court to which the decree was transferred. The learned 
counsel for the respondent relies on s. 24i4s cl. (e) . This gives the 
Court esecating a decree jurisdiction to determine ‘ ‘ questions arising 
between the parties to the suit in which the decree was passed or 
their representatives, and relating to the execution, discharge or 
satisfaction of the decree or to the stay of execution thereof.-’  ̂ But 
this does not give a Court executing a decree transferred to it 
jurisdiction to determine who are to be considered the representa» 
tives. Any order passed by a Court sending a decree for execution 
to another Court holding that the decree might be executed against 
a certain person as the legal representative of the deceased judgment" 
debtor might; I think, come within the provision of el. (c) of s. 
of the Code of Civil Procedure, and a copy of it should be sent to the 
Court to which the decree is transferred for execution. In this 
view I  am supported by the remarks of Prinsep and Beverley, JJ.> 
in Srihar^ Mumclul v. Murari ChoioAh'y (1). The learned District 
Judge in his judgment says as follows :— “ I agree with the Sub
ordinate Judge that the application of the original applicant (now 
appellant) should have been dismissed, but the application should 
have been dismissed on the ground that the Court had no jurisdic
tion to enter bain the application. -̂’ The meaning of this is not quite 
clear, but I gather from it that the District Judge merely held that 
the lower Court ought to have dismissed the application, as having- 
no jurisdietion, and did not mean to hold that the application

■ should have been dismissed on its merits. I  therefore think that■ 
the case must be remanded under s. 562 of the Code oi i^roce- 
dure. I  allow this appeal, and, setting side the order of tke lower 
appellate Court, remand the case under s. of the Co^  ̂ of Civil 
Pibcedttre mth directions to re-admit the appeal uiidfei* its onginftl
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(1) I. L. B„ la  Calc., ■ at p. 262,
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num'ber on the register and proceed to determine it on tlie meiits 
with reference to the above remarks. The costs will abide the 
result.

Appeal decreed j  cause rpno^nded.

Before Sir John ^d,ge, Kt., CJdef Justice and M f, Justice Sansrji,

BHIKHARI DAS and AirorHBB (PifAiNTi3?P3) v. DALIP SING-H and othees

(Debbndants).*

Mortgage— Salehp mortgagor of pari o f the mortgaged -proj^ertg— Sm7i sale not,
to affect the rights o f the mortgagee under Us mortgage-^Act No. I V  of 1883,
{T r a n s fe r  o f  F r o 'p e r fy  A c t )  s. 88.

The right of a mortgagee to briag any portiou of the mortgaged property to 
sale ia not caitailed by tlie morbgagor subsequently to tlie mortgage selling a portion, 
of tbe moi'tgaged pvoparbv to a tliii'i person, Jjala Dilaioar Sahai v. Dewan 
Balakiram (1), Indiilcun Hama Jlaju v. YerramHU Siilharagudu (2) and JBanwari 
Das V. Muhammad MasMat I’cfen’ed to.

This was a suit for sale apoa a morb^age o£ shares ia various 
villages, including a shave in a village known as Fatehpui* Sham,- 
shoi/' The plainti:fts cluimed as owners of the bond sued upon by 
virtue of a partition o£ the property of the joint family of which 
they and the oiigiual mortgagor had been members. The defend
ants were the widow and sons of the mortgagor, the original mort
gaged; pro formdj a person whose name was alleged in the plaint to 
have been fictitiously entei*ed in the Revenue papers in respect of a 
portion of the mortgaged property  ̂ and one Ram Kishen Das, who 
had purchased subsequently to tiie mortgage the mortgaged share 
in Fatehpur Shamsboi,

The representatives of the original mortgagor put in various 
defences which it is not necessary here to set forth. Ram Kishen 
Pas pleaded that he had purchased the share in Patehpur Shamshoi
in good faith and for valuable consideration, and that under s, 56 of
Act No. IV  of 1882, the mortgagees should proceed first against 
the other properties included in the morfcgage-d'eed in suit, <

*  First Appeal No. 353 of 1893 from a decree of Bai Banwari Lai, Subordinate 
Judge of SMhjallanpur, dated the 30tb August 1893.

(1) I. L. B., 11 Oalo, 258. (2) L L . B., § Ma^., 387.
(») I. L. Kt 9 AH., 690.


