
m THE INDIAN LAW REPORTS, [VOL. XVII

1895

Lakhmi
CHAIfB

V .
BAlXiiM

Das.

1895 
March 6.

their opinion that no application was ever made to execute the 
attached decree of the attaching creditor. Not only was the applica
tion of the 3rd of July 188S an application to execute the attached 
decree, but the application was granted. It was objected by the 
learned vakil for the respondent that the application of the 3rd of July 
1888 was defective, inasmuch as it did not give all the particulars 
required by s. 235 of the Code of Civil Procedure in regard to the 
attached decree. In ray opinion the particulars which the applica
tion gives were sufficient, and in any case the judgment-debtor, by 
neglecting to show any cause against the execution when oppor
tunity was given hinij has, I hold, lost his right to rely on any objec
tion of this nature. For the above reasons I decree the appeal with 
costs in all Courts, and, setting aside the orders of the lower Courts, 
remand the case under the provisions of s. 562 of the Code of Civil 
Procedure with directions to readmit the application under its 
original number in the register and proceed to dispose of it according 
to law.

Appeal deereed and came remanded.

before Mr, JusUoe Knox and Mr. Jmiine BurhiU,

MANOHAR SINGH (P la it st ii 'e ) v. SUMIETA KUAE ( D e ?'e n d a n t ) . ’»

JStirden of ̂ roof—Mortgage deed— Redials in instrument—Act No. I l l  o/1877 
{Indian Rsgisiraiion Act), ss. 59, 60— Emdence.

In a suit brougkt by a mortgagee upon a, mortgage by conditional sale for 
payment of tlie mortgage-debt or in default for foreclosure, one of the defendants, 
not one of the original mortgagees, but a purchaser at auctiou-sale under a 
Benb Court dectee, resisted tte suit and put tie plaintifi to proof on tlie document 
under wHcli be claimed. Held that tlie mere"production of the deed of mortgage 
whioli liad been tlius questioned and the fact that that deed of mortgage contained 
an endorsement certificate by the Eegistrar in the usual manner under s. 59 of Act 
No. H I of 1877, were not sufficient to shift the burden of proof on to the defendants.

Recitals in an instrument may be conclusive and are always evidence against 
the parties who make them, hut they are not evidence against third parties. 
SrajesTiuoate F̂eslhakar v. JBiidhamddi (1) referred to.

*Second Appeal No. 915 of 1893, from a decree of J. J, McLean, Esq., DistrlcSt 
Judge of Ca-wnpoie, dated the 15th May 1893, confirming a decree of Saiyid 
Akter Husain, Subordinate Judge of Cawnpore, dated the 4th April 1892,

(1) I. L . R 6 Calc., 268,
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One Mauohar Singh brought a suit upon a deed of conditional 
sale, claiming either payment of the mortgage-debt or foreclosure 
of the mortgage, against the heirs of the mortgagor and against 
one Musamraat Sumirta Kuar, who had purchased the property 
claimed at auction-sale under a decree of a Revenue Court, and, as 
the plaintiff alleged, with knowledge of his (the plaintiff’s) mort
gage over the property,

Of the defendants, heirs of the alleged mortgagor, one did not 
enter an appearance, and the rest confessed Judgment. The 
defendant auction-purchaser, however, filed a written statement in 
which she pleaded that the plaintiff^s deed was executed by the 
mortgagoi*, who was a near relation of his, fictitiously and collusively 
and without consideration. She also objected to the amount o f  
interest claimed.

On these pleadings the Court of first instance (Subordinate 
Judge of Cawnpore) found that no consideration had passed under 
the deed sued upon and that the transaction was coUusiTe, and 
accordingly dismissed the suit as against Musammat Sumirta 
Kuar.

On appeal the lower appellate Court (District Judge of Cawnpore) 
agreed with the findings of the Court of first instance as to collusion 
and absence of consideration and dismissed the appeal.

The plaintiff appealed to the High Court chiefly on the,ground 
that the lower Courts had wrongly placed the burden of proving 
payment of consideration on the plaintiff.

Pandit* Moti Lai and Babu durga Charan Banerji for the 
appellant.

Mr. y. Conlan and Pandit Sundar Lai for the respondent.

K nox and Buekitt, JJ.— The sole point which arises for decision 
in this second appeal is whether the Courts below have erred in law 
in throwing the burden of proof of actual payment of the mortgage- 
money on appellant, who waa plaintiff,
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There is no doubt that if the burden o£ proof was rightly laid, 
the findings of fact arrived at hy the lower appellate Court are suffi
cient for the deterininatioQ of the appeal and cannot be disputed.' The 
respondent was in possession of the property in dispute, having pur
chased the same under a sale following a decree of a Rent Court 
dated the 16th of January IS88, the date of the sale being the 20th 
of August 1891. The appellant sought to recover possession of 
the same property on a registered deed of mortgage by conditional 
sale over the same property purporting to have been executed in 
his favor on the 19th of August 1886. The respondent virtually 
put the appellant to proof of the document under which he claimed, 
and what is contended before us is that, upon the mere production 
by the appellant of the deed of mortgage which had been thus 
q_uestioned, and on the fact that that deed of mortgage contained 
an endorsement cevtifio-.ite by the Registrar in the usual manner 
under the Indian Registration Act, s. 59 the burden of proof had 
then and there shifted on to the shoulders of the respondent. Pre
cisely the same question was considered in JBrcJeakio !re Feshakar v. 
Budliamiddi (1). We fully concur in the law laid down by the Chief 
Justice at pages 277 and 278, where he says that‘in his opinion in that 
case “  the effect of the recital as well as the decision of the Privy 
Council in Glmoclry Deby Persad v. Chow dry Dowlut Singh has been 
misunderstood. A recital in a deed or other instrument is no doubt 
in some cases conclusive, and in all cases evidence  ̂ as against the 
parties who niaJt& il, and it is of more or less weight or more or less 
conclusive against them according to circumstances. It is a state
ment deliberately made by those parties, which, like any other state
ment, is always evidence against the persons who make it. But it 
is no more evidence as against third persons than any other state
ment would be.'' To the same effect is s. 60 of Act No. XII 
of 1877 which does not provid.e that a certificate signed by a 
Registering Officer shall be considered conclusive proof, but simply 
provides that it may be admissible for the purpose of proving that 
the facts mentioned in the endorsement referred to in s. 59 have

(1) I. L. E., 6, Calc.i 268.
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occurred as therein mentioned. It requires raore than this, especially 
where, as in the present case, the surrounding circumstances were 
fiuspicious and not explained.

We dismiss the appeal with costs.
Appeal dismissed.

Before Mr. Justice Aihman.

SETH SHAPURJI NANA BHAI ( B e o e e e - h o e d b e )  v . SHANKAB DAT DUBE
(O b j e o x o e ) .*

Bxeoution of decrte— Gixiil Procedure Code, s. Application io exeauie decree 
against alleged representative o f deceased jiidgmeni'deltor.

In the case of an application under s. 284 of the Code of Oivil Procedure to 
execute a decree against a person alleged to he the representative of a deceased judg- 
snent'debtor it is for the Court which passed the decree to decide whether the person, 
against whom execution is sought is or is not such representative* hut it is for the 
Court executing the decree to decide to what extent such person is liable as such 
representative, Srihary Mundul v. Murari Ghoiodhry QL).

T he facts of this case sufficiently appear from the judgment o f 
Aikman J.

Munshi Bam Prasad and Maulvi GJmlam MujUba for the 
appellant.

Pandit Smdar Lai and Babu KaHncli Prasad for the respon
dent.

A ik m a n , 3 .— The appellant in this case got a money decree from 
the Court of the Subordinate Judge of Aligarh against one Ui&ja 
Hari Har Dat Duhe, a resident of the district of Jaunpur, The 
judgment-dehtor died after the passing of the decree and before exe» 
cation had been taken out. After his death the decree-bolder applied 
to the Court which passed the decree to send it for execution to the 
Court of the Subordinate Judge of Jaunpur- In his application lie 
inserted the name of the respondent Raja Shankar Dat Dube, bro
ther̂  and Musammat Sahodra, widow, of the deceased judgmeni-

® Second Appeal No. 694 of 1894i, from an order of L. O. Evans, Esc[,, District . 
Judge of Aligarh) dated the 4th Aprii 1894, coii firming an order of Babu Mohan 
La], Subordinate Judge of AHgarh, dated the 23 rd July 1892.

(1) I. L, E., 13 Calc., 257.
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