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1895 tlie clefeiiclauts, bow appellants. The claim was instituted more tlian
M a d a n  three years from tlie date wLeu fcLe money liad- been borrowed and

M ohah - L a i , the jewelry pledged. The Court of first instance held that the
K a n h a iL a i . suit was one governed by art, 80 of the second scliedule of

the Limitation Act of 1877 and dismissed the suit. The Subordinate 
Judge was of opiniou that there was no express article in the 
Limitation Act applicable to the suit, and therefore applied art. 120. 
The question before us v/as considered by the High Court at 
Calcutta in Niiii Cliaml Baboo v. Jugabundliu Ghose (1). The 
learned Judges who decided that case were of opinion that, so far 
as the plaint might pray for a decree for the money lent against 'the 
defendant personally, it was barred under art. 57; but so far as the 
plaintiff soughi to enforce bis charge against the property pledged̂ , 
the suit fell, not within art. 57, but within art. 120 of the Bche- 

dule and was therefore not barred. We agree in the opinion there 
expressed. While, therefore, we dismiss this appeal, we so far 
modify the order of the lower appellate Court as to direct the 
Court of first instance to dispose of the suit on the merits with 
regard to the remarks made above, The respondents will get their 
costs.

Appeal dismissed.

1895.
February 25.

Sefo/'e Mr, Jusliae Knox and Mr. Justice Ailcman.

BHAGWAN DAS (DEifENDAifT) v. The MAHiCRAJA OE BHARTPUR a n d

OIHEES (PlAIKTI]?E3).*

A^^ea,l-~-Order ri^ectirtg f o r  suit to 'n la te—-C iv il Proueclure Code,

s. 3G6.
ife y  that ati order rejecting an application tliat a suit miglit be declared to 

Lave ai)ated l̂ y reason of tlio death of the plaintifl: and tlio invalidity of an appli­
cation to the Court to briiig bia legal representative on to the record was not one of 
the ordera contemplated by s. 366 of the Code of Civil Procedure and that no 
aî peal would lie therefrom.

T he facts of this case are as follows
The late Maharaja of Bhai'tpur was plaintiff in a suit pending 

in the Court of the Subordinate Judge of Agra. He died on the
* First Appeal from Order No. 141 of 1894, from an order of Maulvi Aziz-nl' 

Baliinan, Subordinate Jutlge of Agm, dated the 18th July 1894.



VOL. XVII.] ALLAHABAD SEMES. 287

IBtli of December 1893. An application was made within time to 
have the name o£ his successor brought upon the record o£ the 
case as plaintrK, and that application was granted. Subsec[u0ntly, 
on the 18th of July 1891?, application was made hy the defendant 
alleging that the plaintiff’s application for substitution, had not 
been presented by any o'ne authorized to act for the claimant, that 
no 'vakalatnamah had been filed, and praying that the suit might 
be declared to have abated. This application was resisted by the 
Maharaja. The Court found that no vakalatniimah was then on 
the record, but that there was evidence that a vakalatnamah had 
been filed when the application for substitution was made, and 
rejected the defendant'’s application.

The defendant thereupon appealed to the High Court.

Babu Durga Char an Banerji for the appellant.
Mr. T. Conlan, Pandit Simdar Lai and Lala Sheo Cliaran Lai 

for the defendants.
K nox and A ikman, JJ.-—Upon this appeal being called on for 

heariag, two preliminary objections were raised by the learned vakil 
who appears in the case on behalf of the present ruling Chief of 
Bhartpur, one of the respondents  ̂ plaintiff in the Court of first 
instance. The first is to the effect that no copy of the decree was 
filed with the memorandum of appeal and none has been filed up 
to the present date. The second is to the effect that no appeal lies 
at all.

It appears that the suit was instituted by the late Maharaja of 
Bhartpur. He died on the 13th of December, ]890, while the suit 
was still pending. On the 26th of March, lS94i, the present Maha­
raja applied to the Court to have his name entered on the record 
in the place of the deceased plaintiff, and an order was pas/jed to 
that effect. On the 18th of July, 189-i, an application was pi*e- 
sented on behalf of the defendants alleging that the application of 
the'2̂ 6 Lh of March, 1894 was an application made by a person who 
was not authorized to apply and asking that the suit shonld abate. 
The Court refused this application made by the defendants aad
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allowed tlie suife to proceed j and it is from this last order that the 
present apjDeal is brought. It is contended that the order falls 
within the second paragraph of s. 366 of the Code of Civil Proce' 
dure, and is therefore appealable under clause 18 of s. 5S8. We 
cannot allow this contention. The application of the defendants 
was not an application contemplated b j the second paragraph of 
s. Sfi6. No appeal lies; and, without pronouncing on the first 
preliminary.objection and acting upon the second  ̂ we dismiss this 
appeal with costs.

Aj)peal d'ipmssed.

ms.
Felruartf 25.

Before Mr. Justice Knox and Mr. Justice AiTcman,

BAllKAT-UN'NISSA ( D e f e n d a n t )  t). MUHAMMAD ASAD ALI (P i a  i n t if f ) . *

Civil JProcedtire Code, s, 53—Amendment of plaint—Fre-empiion—Area of pro- 
perty claimed in suit for fre-emption described as less than true area-~  ̂
Limitation.

A Court is not precluded from retarning a plaint for anioiidmeiit because at
«•

the time it is returned for ameudment the period of limitation for the suit may 
liave expired.

The plaintiff ia a suit for pi’e-emption after flliug his plaint discovered that 
the property in suit had been described by mistake aa being of a slightly loss area 
than it was in reality. Seld that the Court had power and ought to have 
allowed the plaint to be amended and that the amendment was not pfectuded by 
the fact that the limitation for tbe suit had expired, S eld  also that such misde­
scription would not render the suit liable to the objection that the plaintiff had 
sought to pre-empt only a part of the property sold.

This was a suit for pos.session of a-2 biswasj 9 biswansis share 
of a certain Yillage, by right of pre-emption, on the allegations 
that the plaintiff was entitled to pre-emption under the wajih-iil-afz, 
that the defendant-vendor sold the pvopei'ty in suit on the 22nd of 
October 1892;, at a in’ice of Rs. 1,400 to the defendant-vendee, the 
price being falsely stated in the sale-deed at Rs. 2,000, and that the

*l?irst Appeal No. 120 of 1894, . from an order of H, B, Finlay, Esq., District 
Judge of Shahjalianpiir, dated th® 8th August 1894.


