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the defondant who brought the rent suit was no moro than a
shareholder in the zemindari rights, ho could not soll tho tenure.

CHUNDFR  A;d we think it clear in point of law that, if the plaintiff prove
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hxs title, then the puxchaser-defenda.ut took no right as ngainst
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These are the only points on which we think it necessary to
express our opinion.

The case must go back to the lower Appellate Court. Thore
is no express finding that what- was sold was sold in exocution of a
decree obtained byan 8-anna sharer. It is so stated in tho plaint
and certainly by implication in one at least of the written stato-
ments. And it is stated that the evidence is all ono way, but thore
is no finding upon it ; therefore the facts must be found by the:
lower Appellate Court. The lower Appellate Court will then
consider the case on the merits—that is to say, it will find whe-
ther the plaintiff has established his title ecither undur the
alleged transfer to him, or by having been recognized as tenant
by receipt of rent or otherwise, or by tho length of his occupa~
tion or on any other ground. And if it be that tho sale which
took place and at which the defendant purchased, was a salo in a
suit. by an 8-anna sharer, then as a matter of law the title of
the plaintiff will prevail,

The appellant will have the costs of this appeal. The costs in
the Court below will be dealt with by the Court below.

Appeal allowed.

Bafors Mr. Justios Wilson and M. Mustios Beverley,
GUNGA DASS DEY (PratNTire) o ,RAMJOY DREY axp ormens
(DEFENDANTS.)* '
Appeal—Second Appeal—Civil Procedure Code, 1882, 5. 684— Limitation Aet,
1877, 8. 4 and- 12~=Time raguisits for obtmnmy copy) of deerae,

&n order dismissing an appeal as being presented out of time under 8. 4
of the Limitation Act, 1877, is a “decree passed in appeal” within the
mesning of s, 584 of the Civil Procsdure Code, 1883. A sccond sppes)
will therefore lie from such order, Whore a decree was passed on the 28nd
Beptember, and application for & copy was mmle not until 29th, and then

* Appeal f.romAppe]Iuta Decree No. 286 of 1884 against tho deorco of
R. Towers, Esq., Judge of Tippersh, dated the 8rd of Deocmber 1888,
affirming the decree of Baboo Protsp Chunder Mozoomder, Third Munsift
of Muradnagore, dated tho 21st of Septermber 1883,
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with insufficient folios, and the Coumrt was closed for the vacation from
80th Beptember to 1st November, the deficient folios being filed on the day
it re-opened, 2nd November, the copy delivered on the 6th, and the appesl
filed on the 14th: Held that the appeal was out of time under s. 12 of the
Limitation Act, the appellant not being entitled to a deduction of the time
oceupied in ascertaining what the requisite number of folios was.

TaE facts are stated in the judgment appealed from, which was
as follows :—

“This application must be rejected as out of time. The appellant is not
entitled to a deduction of the time covered by the Dusserah vacation (30th
Beptember to 1st Noyember.) The decree was prepared on the 22nd Sep-
tember ; thero was time to apply for and obtain the requisite copies betweem
that du.te and the 80th Beptember, but the application for & copy was not,
made until the 29th, and then with insuficient folios, The deficient folios,
were filed on the day the Court re-opened (2nd November) and the copy
wad ready for delivery and delivered on the 6th November. The appeal
was filed on the 14th. The requisite number of folios should have been
filed with the application for the copy (General Rule and Circular Order,
Gn_r' Ch. IV., p. 237, Rule 125.) I can find no authority for the contention:
that, the appellant i8 entitled to a deduction of thetime acpupied in ascer-
teining what the requisite number of folios was.”

Bakoo Baikant Nath Dase for the appellant.
Bahgo Grish Chunder Chowdhry for the respondents.

The judgment of the High Court (WiLson and BEVERLEY,
JJ.) was as follows :—

This is an appeal against a decision of the District Judge of'
Tippersh, rejecting an appesl as having been presented’ out of

-

time. - )

A prelimidary objection has*been raised that no appeal will lie:
insuch a case to this Court. ) The question is, whether an order
dismissing an appeal uhder 5. 4 of the Limitation Act is a

“ dacree passed in appeal,” from which a second appeal is allowed:

under s 584 of the Code. We think that it is such ‘s deerce.
By s 2 of the Code. an order rejecting & plaintis within
the definition of *“decree,” and by s '582 the prov1s1ons
hersinbefore contained are-made to apply ‘to- appeals so far as
guch provisfons aré a,pphcable We think' then “thab an order
rejecting or dismissing an appesl is a decree’ of the Appellate
Court under the terms of the definition,
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The decres against which the appeal wes preforred was
prepared on September 22nd, 18883, and the application for a copy
was made on September 20th, From September 80th to Novem-
ber 1st the Court was closed for the Dusserah vatation. On the
following day (November 2nd) the appellant filed some
extra sheets of blank peper which he had not been able to
procure on September 20th. The copy was ready and delivor-
od on November 6th, and the appeal was filed on Novernber 14th,

The appeal was thus presented 53 days afler the date of the
decree; but under section 12 of the Limitation Act the appellant
is entitled to exclude the time requisite for obtaining a copy of
the judgment. This time he would calculate as 89 "days, that
is to say, from the 29th September to 6th November, and if
this calculation be allowed, the appeal is clearly within time,
But the District Judge appears to consider that as the requisite
number of folios or sheets of blank paper were mot filed with
the application, that application mnust be held to have been magdo
on the date on which the deficient folios were supplicd, ods,
November 2nd. According to this caleulation, the appollanf
would be entitled to exclude five days only instead of 39 days,
and the appeal wounld he barred.

We are asked in second appeal to say that the District"Tudge
is wrong in the interpretation he has put on the words “the
time requisite for obtaining o copy” in s 12 of the Limita-
tion Ast.

Wo think that no hard and fast rule ean be laid down to meet
all cases that occur under that sectipn. Qrdinarily™no doubt
the application for copies of the judgment and decree should
be accompanied with & sufficient number of sheets of stamped
paper for the copies ; and parties should®not be allowed %o ex-
tend the period prescribed for appeal by any unnecessary delay
in putting in the requisite papers. But, on the other handp it
would be grossly unfair to disallow the application if the re-.
quisite papers were not procurable, or if a mistake were made in
caleulating the number of sheets requived, Each case, we think,
must be decided on its own merits. In the present caso it is
said that the paper was not procurable on September 29th, and
it was put in on the next Court day «(November 2nd). But it
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does not appear how many sheets were wanting on September
29th, and whether the inability to procure them was noted on
the application of that date. These facts, however, wauld be
before the Judge, who was in a better position than this Court
can be to say whether the omission to file the paper on Septem-
ber 20th was unavoidable or intentional. The contention before
the Judge apparently was, not that the paper could not be pro-
cured, but that the appellant was entitled to & deduction of the
time requisite for ascertaining tho number of folios required,
We think the Judge took a right view oun this point, and we are
not disposed tointerfere.
The appeal is dismissed with costs.
Appeal dismissed.

Before Mr. Justice Wilson and Mr. Justice Bevarlsy.

HURMUTJAN BIBI (Pramnmrs) ». PADMA LOCHUN DAS
AND OTEERS (DEFENDANTS,)?

Land Acquisition Act (X of 1870), ss 9, 19, 39 and 40—Settlement of amount
of rovpensation— Apportiomnent of compensation, Nolics of Proceedings
Jor—Right of suit ioreccver share of compensation.

The apportionment of the compensation nnder s, 39 of Act X of 1870 is
intonded to be a proceeding distinct from that of settling the amount of
compensetion under the previous provisions of the Act, and any dispute as to
the apportionment is only decided as between those persons who aré actually
befora the Court. A separate notice therefore of the apportionment proceedings
is requisite to bind any person by thoso proceedings, and where such & notice
has not been served, any party interested, aslthough served with notice of
the proceedings for settling tho amount of the compensation, cannol be
considered  party to the proogedings for apportioning it, and isnof barred, by
the dacision ip the latter proceedings, from bringing a suit under the provise
to 8. 40, to reoover & share of the money so apportioned.

Baboo Joygobind Shote foy the appellant.
Babod' Sharoda Charan Mitter for the respondents.

. The facts are sufficiently stated in the judgment of the Court
(WiLsoxw and BEVERLEY, JJ.) which was as follows :—

% Appeel from Appellete Decree No. 1378 of 1884, ugmnst the decres of
Baboo Ram Kumor Pal, Rai Bahadur, -Subordinate Ji udge of*8ylhet, dated the
8rd of May 1884, modifying The decree of Baboo Rajoni Nath Mitter, Munsift
of Shoonamgunge, dated the 14ih of May 1883,
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