
1893. B efor^ ir  John 'Edge, Kt.^ Chief Justice, 3Ir. Judice Tyrrell, Mr, Justice KnoXf 
Mr. Justice Blair^ Mr. Justice BurlcHt and Mr, Justice Aikman.

GOPAL DAS (Applicaitt) « BlHARl LAL (Opposite Pa m t ),*

Civil Frocedure Code, s. 351, oL {d)—Insolvency— Other a-zt o f bad faith ”— 
Act of lad faith committed hy applicant for declaration of insolvency antttce- 
dently to his application.

The expressioB “ any other act of bad faith” as used in s. 351 cl. {d) of the 
Code of Civil Procedure means any act of bad faith not before mentioned in s. 351 
which bears directly upon the conduct of the debtor in the matters leading up to 
his application for insolvency, and lyill not exclude any act of bad faith by which 
he has incurred a then still subsisting liability to any of his creditors, whether the 
partifiular creditor is or is not the creditor whose decree is in execution, and whether 
or not the bad faith is connected with the liability which has resulted in that dec* 
ree. JBamchi FacJci v. JPierce, Leslie ^  Co. (1) approved. Salamat Ali y. 
Minahan (2) distinguished.

T his was a reference to a Full Beneli o£ tlie Court made by 
Tyrrell and Blair, JJ. The facts of the case sufficiently appear 
from, the referring order, which is as follows

‘^One Babu Gopal Das was iudgment-dehtor under a decree 
which ordered him to pay to the decree-holder moneys which 
the jadgment-dehtoi* had dishonestly appropriated to his own 
use. When the decree came to execution the judgment^debtor 
made an application under s. 3i4j of the Code of Civil Procedure. 
At the trial the District Judge of Allahabad dismissed the applica
tion, holding that it was bad and must be defeated under s. S51(<̂ ) 
®f the Code. Mr. Fateh CJiand, for the appellant, contended that 
the Judge erred in going behind the matter of the application as 
such and considering the nature of the particular debt for whicli 
the decree had been put in execution 3 that is to say, considering 
wkether that debt was or was not tainted with bad faith. A ruling 
of this Court under similar circumstances in I.L .R . 4 All. 337 
is in faTor of this contention. In that judgment it was held that 
under the terms of s. 351 it was no part of the Judge^s duty to 
go behind the decree and see in what way the debt had been

* First Appeal No. 129 of 1892 from an order of Q. F. Q. Forbes, Esq., Oificiatr* 
lug Judge of Allahabad, dated the 29th June 1893.

■̂ l) I, L. 3 Mad., Z19, (2) I. L. R., i  ah., 337,
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incurred. We should have followed this ruling', which  ̂ id some
extent at least, commends itself to us; hut we were confronted ■ goeai, Das

with authorities for the contrary proposition, which are not withoxit .
weight. In 12 B. L. R. App. 12, Pontifes, J., referred to some
contacting decisions npon this point, and in I. L. R. 2 Mad. 219
it was held by Innes and Porbes JJ., that the words of cl. {d) of
s. 351 ‘ the matter of the application  ̂ embrace the insolveacy and
all the facts and circumstances material to explain the insolvency.
We think that the question is sufficiently important to be referred 
for decision to a Full Bench and it is accordingly referred/^

Mr. Fateh Chund and Babu Baiti Lai, for the appellant.
Pandit Sundar Lai and Mnnshi M M o  Prasad, for the respon

dent.
The judgment of the Court (EoaE, C. J., Tyrrell, K itox,

JBi:,aie, B urkitt and A ixman, JJ.,) was delivered by Edge, C. J.“ -
In this ease Bihari Lai obtained a decree ag-ainst Babu Gopal 

Das in his capacity of trustee. He also was entitled under a decree 
in appeal in the suit to costs. Bihari Lai proceeded to execute the 
decree. In execution of that decree Babu Gopal Das was arrested,
Babu Gopal Das applied under s, of the Code of Civil Proce
dure to be declared an insolvent. The Court, taking- into considera
tion the bad faith and fraud in the matter of the misappropriation 
of the trust funds in respect of which the decree was obtained, 
refused to declare Babu Gopal Das an insolvent. Prom that order 
Babu Gopal Das has appealed to this Court.

It has been contended that the Court was not justified under s.
351 of the Code of Civil Procedure in rejecting- the application of 
Babu Gopal Das, and could not for the purposes of that section 
take into consideration what were the circumstances under which 
the liability which ended in the decree in execution arose., i n , 
support of that contention Mr. ia feh  CÂ and, for the appellant, cited 
the cases maUer of—-a.p'isoner_ in the Qreai JaU (1),
In re Soopersaud i^)yln re Kheltse^ Das (3), Butler v. M o^i (4),

(1) i  Ind,ia}i Jurist! p. 8. (3) 3 L* R.j App> 14
(2) 2 Indian Jurist j». 90, (4) 12 B. L. E'n App, 18,
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0.
Biha.£i Lai.

1893 SfnUh V.' ^oggs (l)j In re Gurndas Bose (2) and Saltm^t AH
Gopii Da3~ V. Minahan (8), and lie referred us to Bavachi FacU v. Pierce, 

lesUe Co, (4) as opposed to his contention.

To dispose o£ these cases to wliicli we liave been referred in 
L owcT Bengalj it; is difficult as to some of tliem to ascertain whether 
Act No. V III of 1859 was or was not the Act whbh applied. In 
some of them s. 281 of Act No. V III of 1859 ajipears to have been 
the section upon which the decision was based. None of those oases 
were decided on the construction of s. 351 of the present Code of 
Civil Procedure. There is one decision on the construction of s. 281 
of Act No. Y III of 1859, but that decision cannot in our opinion 
be applied to the construction of s. 351 of Act No. X IV  of 1882. 
The object of the two sections was essentially diffierent_, and the 
effect of an order under one of those sections is different from the 
effect of an order under the other. The governing words in s. 281 
of Act No. V III of 1859j as far as those cases were concerned, 
were the words by wliich the plaintiff “  may make proof that Ihe 
defendant, for the purpose of prociii’ing his discharge without 
satisfying the decree, has wilfully concealed property or his rights 
or his interests therein, or fraudulently transferred or removed 
property or committed any other act of bad faith/’’ It is obvious 
that the other act of bad faith to be within that section, must 
hare been committed by the defendant for the purpose of procuring 
his discharge without satisfying the decree. The discharge in that 
case was the discharge from jail, and not from the debt. Section 281 
of Act No. V III of 1859, dealt only with the question between the 
particular creditor who had caused his judgment-debtor to be arrested 
and the particular judgment-debtor who was arrested, whereas s. 
351 of the Code of Civil Procedure deals with the order to be made 
upon an application to declare a judgment-debtor an insolvent,
which declaration, if made, would affect not only the creditor who
was esecuting his decree against the person or the property of the 
judgment-dcbtor, bat all the scheduled creditorif.

(1) 5 B. L. R., App. 21. (3) I. L E., 4 All, 337.
(2) 7 B. L. E., App. 23. (4) I. L, K., 2 Mad. 219.
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Section Sol of Act No. S IY  oi 1S32 is essentially diSevent in ISfls 
its terms to s. 281 of Act No. Y III of 1859, It is true the matters Gosai Das
to be inquired into in cl, (̂ 3) of s, 351 arc confined to concealments, Bihasi Lai>
transfers and remo\-ais of* property siibEecjuent to the instituti-on of 
the suit in whieli the decree in execution was passed, with intent to 
defeat creditors. Clause (c) of s. 351 relates to matters which 
might be anterior or might be subsequent to the institution of the 
suit in which tae decree in esecution vv-as iiassed, and certainly 
authorises an inquiry into matters preceding the application to be 
declared an insolvent. It is eonie.utledj howeverj that the other act 
of bad faith mentioned in cl. (d) o£ s. 351 must be an act of bad 
faith in or during the pendency of the application to be declared an 
insolvent. In our opinion there is nothing’ in cl. {4) to so limit the 
scope of the inquiry. If the contention of the judgment-debtor 
were correct, the general words ‘̂ âiiy other act of bad faith regard
ing the matter of the application in cl. {d) could not be construed 
as ejtcsdem geiiens with the words in clauses [b) and (c). It appears 
to US that ^̂ any other act of bad faithm entioned in cl. means 
any act of had faith not in s. 351 before mentioned which bore 
directly upon the conduct of the debioi* in the matters leading np 
to his application for insolvency, and would not exclude any act 
of bad faith by which he had incurred a then still subsisting liability 
to any of his creditors, whether th% partienlar creditor was or, was 
not the creditor whose decree was in execution, and wbetber,. or 
not the bad faitli was connected with the liability -which .lesalted 
in that decree. In our opinion the High Coiii’t of Madras in 
BavacM Facld w  Pierve  ̂ LedicSfCo, (1) correctly held in referenee 
to the construction of cl. ,(<̂ ) of s, 351 that the . matter . of the 
application embrac(?s the iasolvency and all the facts and circiini? 
stances, material to-explain tho insolvency”  This view is; incftiisis- 
ient .with, a decision of this Court in Salaniat Ali v. MIm Mhi ; (2).
It is to be observed that in that case this Court was infi.aenced, by 
the findings of facts.

With this expression of opinion the Bench which teferred the 
question will be left to deal with the appeal,

(1) I. L. E., 2 Mad. 219. (2) X  L. E., 4 All. 337

n


