212

1892

REFERENCE
TUNDER ACT

No. L or 1879.

THE INDIAN LAW REPORTS, [VOL. XViI. -

Turs was a reference under s. 49 of Act No. I of 1879, made
through the District Judge of Rae Bareli by the Munsif of Partsb-
ogarh of the question whether a cerlain document should or should
not be stamped as a bond within the meaning of el. (5}, sub-s. (4)
of 5. 3 of Act No. 1 of 1879

The terms of the document were as follows:— To Swasti Sri

Sahu Ram Adhin Nandun, resident of village Bachhla, taluqa Patti

Saifabad, pargana Delkher, tabsil Patti, district Partdbgarh (who
tenders bis) gresting (Ham Ram) to him., May God bless you.
Further, I execute a promissory: note (rukks) for Rs. 31-5-6 on
account of the halance of my account which I promise to pay with-
out any plea and objection on Aghan Badi 15th, 1296F,, adding
interest at e, 1 per cent. and will make no objection. |

Written on” Miki Magh Sudi 2nd, 1295F., with the pen of

| J amna Lal (of) Ram Ganj.

Signed (4éalbd.),
Signature of Ramman, Ahir.
The promissory note (rukfay written is correct,

Rs. 81-6-6 taken is correct; with the pen of Jammna Lal {of)
Ram Ganj. '

The mark made by Ramman is apparent.’”

On thi.sreferénce the Court (B, C. J,, Marmoop and Kxox,
JJ) made the fOllOWihﬁ' order -

The caaelepmted in I, L. R., 10 Mad. 158, does not apply to |

- %he facts of this case. The doeumﬂm in this case is not in our

opinion “attested by a witness” within the meaning of cl. (6) of

sub-s, (4) of s. 3 of Act No, I of 1879. What is said to be an

' attestation is merely & statement in writing by the scribe of the

document that the doe ument was correct and was written by his
pen. We therefore answer the question referred to us by saying
that the doecument in question eannot be treated as a bond ag
defined in cl. (4) of sub-s. (4; of 5. 8 of Act No. I of 1879,
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Befors Sir John Edge, Bt., Chief Justice, My, Justice Tyrrell, My, Justios Know,
Ay, Justice Blair, Mr. Justice Burkitt and Mr, Justioe Aikman.,

WAJID ALI SHAH (PrrirroNer) v. NAWAL KISHORE (OrrosiTs PAETY).*

Civil Procedure Code, ss. 623, 625, 541— Review of judgment—Application for
review not to be accompanied by copy of judgment, decree or order sought
Zo be rwz‘ewed—%ct No. XV of 1877 (Indian Limitation Aet), s 12.
3 :

It is not necessary that an application for review of judgment should be aecom-
panied by a copy of the decree, order or j adgment sought to be reviewed.

Ta1s was a reference to the Full Bench made hy-Edge, C. J., and
Aikman, J., of the question whether an application for review must
necessarily he accompanied by a copy of the decree or order, and,
unless the Court dispenses with it, by a copy of the judgment sought
to be reviewed,

A second appeal (No. 578 of 1891) had been dismissed by the
High Court on a point of limitation, and on the appellant (petitioner)
applying for review of the judgment dismissing his appeal, the vakil
for the respondent took objection that the application for review was
not accompanied hy a copy of the decree or of the judgment against
which review was sought, one at least of which, he contended, was
required by s, 625 read with 8, 541 of the Code of Civil Procedure,
and impliedly by s. 12 of the Indian Limitation Act, 1877. Hence
the reference as above stated.

Mr. J. Simeon, for the petitioner,
Pandit Baldeo Ram Dave, for the opposite party,

Enar, C. J.—The question which has been referred to the Full |

Bench in this case is :—1Is it necessary to the validity of an applica~
tion for the review of a judgment under s, 623 of the Code of Civil
Procedure that the application should be accompanied by a copy of

“the decres or order to which it relates, and by a copy of the judg- |

ment, unless the Court dispenses therewith ? The section upon which
it is contended that an application for the review of a judgment must
be aceompanied by a copy of the decree or order, and, unless the
Court dispenses with it, by a copy of the Judoment 1s s, 625 of -the

- *Miscellgueous application in Second Appea] No, 578 of 1891.
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Code of Civil Procedure. That section is as follows:—“The rules
hereinbefore contained as to the form of ma,kmg appeals shall apply'
mutatis mutandis to applications for review.” It is contended that
the words “form of making appeals’” as used in that section mean
the manner of making appeals, and that ““the form* in s. 625 is not
restricted to the sense in which the word ¢ form”’ 1s used in s. 541
of the Code of Civil Procedure. In the first pa.ramaph of s 541 it
js enacted that—< the appeal shall be made in the form of a memo=
randum in Wutmg' presented by the appellant and shall be accom-
panled by a copy of the decree appealed against, and (unless the
appellate Court dispenses therewith) of the judgment on which it is
founded.” | '

The contention to which we have been referring has been support-
ed by references to certain decisions anterior in puint of date to
the coming into force of Act No., VIIT of 1859, by a reference
to the Rules of the High Court of Caleutta, by a reference to.ihe
decision of Mr, Justice Marviott in ddarji Eduljis Golakhana v,
M nikji Edulji, (1) asto which it may be remarked that the learned
Judge gave no reasons for his Judoment and by a lefexence to

s. 12 of Act No. XV of 1877,

Tt appears to me that it the Legislature had iniended that an
application for a review of judgment should not merely be in the
form of a memorandum setting forth concisely and under distinet
heads the grounds of the application, but should be accompanied by a
copy of the decree or order; or of the judgment, the Legislatare
would have said so in express tevms. It also appears to me that,
granmatically regarded, s, 625 has the same meaning as if it had
been drafted as follows :—* The rules hereinbefore containeéd as to
the form in which appeals may be made shall apply muf.éis mutan-
dis to applications for review.” The form of making appeals men-
tioned in s, 625 in my opinion means the form in which appenls
may be made, and consequently, if we look back to s. 541, we find
that the appeal should be made in the form of a memorandum in
writing presented by the appellant. The documents which must'by:

gl) L. L. R. 4 Bom,, 414,
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law accompany the memorandum in writing are not included in the
form in which an appeal is to be made, as can plainly be seen
from an ordinary reading of s. 541. -That section prescribes the
form in which an appeal should be made, and enacts that the appeal
shall be accompanied by certain documents.

- If the questlon depended solely on a construction and compari-
son of ss. 625 4nd 541 of the Code of Civil Procedure, 1 would

have had no doubt that all which was required by s. 626 was the

presentation of a memorandum in writing by the applicant contain-
- ing particulars similar to those required in the ease of a memoran-
dum of appeal. My doubt, and I believe that of some of my bro-
ther Judges, has not been caused by avything to be £iund in
the Code of Civil Procedure, but by a section contained in a
separabe Act, 1 refer to s, 12 of Act No, XX of 1877. Mr. Baldeo
Ram’s able argument based on s, 12 of Aet No, XV of 1877 consider-
ably impressed me. His argument was that as that section enacted
that the time requisite for obtaining a copy of the decree or order and
a copy of the judgment should be excluded from the period of limita-

tion prescribed for an appeal or for an application for review of

judgment, the inference was that such copies, were equally necessary
for the purpose of making an application for a 1ev1ew of judgment
as for the purpose of presenting an appeal. It appears to me,
however, that if we are to construe s, 625 of the Code of Ciyil Pro-
~ cedure by the second and third paragraphs of s. 12 of Act No. XV
of 1877, we would have to put a similar construetion oon some section
or other in Chapter XXXVII of the Cude of LCivil “Procedute and
hiold that where an application to set aside an award is made it would
necessarily follow from the fourth paragraph of s. 12 of Act No, XV

- of 1877 that with the application to set aside the award a copy of the
award should be filed, as we find that the fourth paragraph of 5. 12

of Act No. XV of 1877 excludes from the perlod of limitation pre=

; seribed for an apphca’mon to set aside an award the time requisite for

,obf.a,mmg a copy of the award: There is nothmg in Chapter
XXXVII of the Code of Civil Plocedme, so far as I can see, which

suggests Phat it is necessary to the validity of an apglxc:atlon fo set
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aside an award that a copy of the award should be filed with the
application, or at the time when the application is made. -

Itis possible that the second, third and fourth paragraphs of s, 12
of Act No. XV of 1877 were enacted, so far as applications for review
of judgment or to set aside an award are concerned, to meet cases in
which a person interested in applying for a review of judgment or to
set aside an award might desire to inform himself accurately by a perusal
of the copy of the decree or order or judgment, as the case might be,
as to what its actual contents were and as to any legal or other
objections there might be to it. The Legislature may have intended
that persons under such circumstances should not by the law of
limitation be compelled to hurry into an application for review of
judgment or into an applieation to set aside an award until they had

full opportunity of considering the terms of the decree or order or
judgment.

I fully recognize the fact that statutes must, as far as possible,
be construed so as to produce harmony and not discord, but in this
case no discord would result from holding that an application for
review of judgment need not under s, 625 of the Code of Civil
Procedure be accompanied by a copy of the decree, order or judg-
ment sought to be reviewed. It has mever been the practice in
this Court in applications for review of judgment to require that the
applicant should file a copy of any decree, order or - judgment,
Under the yules of this Court, so far as they are concerned, it is
not necessary to file a copy of any decree, order or judgment along
with an application for review of judgment. My answer to this
reference to the Full Bench is that in my opinion an application for
veview of judgment is perfectly legal, although it is not accom-
panied by a copy of the decree, order or judgment sought to be |
reviewed, | ‘

Pyrrert, § == quite agree. In the majority of cases of applica-
tions for review of a judgment, order or decree, copies of the judg~
ment, order or decree would be superfluous and unnecessary to the
purposes of the application, the reeords being usually in the record-
yoom of the Conrt moved to review, To require the produgtion of
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such copies would be to impose a needless anl therefore %dnerous

outlay on litigants, I agree in the learned Chief Justice’s answer
to the reference,

Kyox, J.—1I agree in the learned Chief Justice’s answer to the
reference and in the reasons given by him for that answer,

Brarr, J.—L quite agree with the learned Chief Justice’s answer
to the reference and with the reasons given by him.

BurkrrT, J.—I concur in the interpretation put by the learned
Chief Justice on s, 625 read with s. 541 of the Code of Civil Proce-
dure, and in the reasons given for the conclusion at which he has
arrived. " In my opinion it cannot, be gathered from s, 625, read with
s. b41, that these sections impose on alitigant the burden of proeurs
ing and paying for a copy of the decree order or judgment which he
seeks to have reviewed. In the absence of any such precise provision
I do not see why this Court should impose on an applicant for review
the burden of procuring a copy of the judgment decree or order

sought to be reviewed, which, I may add, in most cases might be

superfluous as the record would be in the Court whose order was
sought to be reviewed. I agree in the answer proposed by the
learned Chief Justice,

Arxuan, J.—The interpretation which Mr Bu/deo Bum contends
we should put on s. 625 of the Code of Civil Procedure, would have
the effect of altering what I understand has been the settled practice
of this Court for many years, It would impose additional expense on
parties, which, as has been pointed out by my brother Tyrrell, would
not be attended with any corresponding advantage, for the Court
which has to deal with the application would in most cases have the
“record in its own custody. I should be very unwilling to put upon
the section an interpretation which would have those results, unless
it were quite clear to me that that was the meaning of the Legislature.

T am not satisfied that the Legislature had this in its mind when it

framed s. 625. I agree with the Jearned Chief Justice and my
brother Judges, :

prliﬁaﬁbﬂ a_ﬂb‘wea" o
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