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then comes into the lands of the law and attachment does not abate

- on the death of the judgment-debtor, and for the purpose of preceed-

ing against, and if necessary selling, that property, it is not nece-

~ssary to implead any one as a legal representative. - It was therefore
‘in’ this case quite mnnecessary to ask for an. order to bring “the
brother and the widow -of the deceased judgment-debtor on the

yecord. . It was an order which the Court had no . jurisdiction to |

pass, and in' refusing to pass it the Court was right, though, as I
said before, the reasons it gave for that refusal .are wrong and

irrelevant.
Appeal dismissed,

REVISIONAL CRIMINAL.

Before Sir Joln Bdge, Kt., Chicf Justicey and Mr. Justice Banerss,
" QUEEN-EMPRESS ». SR LAL AND OTHERS.

Act No. XLV of 1860 (Indian Penal Code), ss. 159, 160 —Affray—« Public
place.” o

Held that s chabutre which was neither a phce to which the public had a

¥ight of access, nor a place to which the public were ever permitted to have access,
was not, though it adjoined a publie road, a *“ public place ** within the meaniﬁg of

8. 159 of the Indian Penal Code.

Taxn facts of this case sufficiently appear fwm the Judgmant

of the Court.

"Mr. Roshan JJuZ and Babu Sat/a Chandar Mufceayz, for the
applicants.
~ The Government Pleader (Munshi Ram Prasad. , for the Crown,

- Evex, C.J.,and Bawery1, J.~This is an application for reyision
of anorder of the Sessions Judge of Farakhabad dismissing the

- appeal of the applicants from a' conviction under s. 160 of the

Indian Penal Code.

The fighting appears to have taken place on a 'cviiabzm'a, which
from the evidence in the Court below appears to have been private’

_property. adjoining a public thoroughfare. We infer from the.

evidence that that chabutra was neither a place to which the pubhc'

~ had a right of access, nor'a place to which the puklic ‘were used to
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have access, nct was it a place to which the public were ever permitted 185
to have access, though it adjoined a public road. We must look EQUEW' |
to . 159 of the Indian Penal Code to see what are the ingredients MPREES -

.
of the offence of an ““affray.” 8. 159 runs as follows :— Sp1 LT, -

¢ When two or more persons by fighting in a public place, dis-
turb the public peace, they are said to commit an affray.” It
will be observed that this section does not make fighting “in
public,” which is likely to disturb the public peace, an affray. The
fighting disturbing the public peace which is an affray, is fighting
which takes place in a “ public place.” No doubt the fighting in
this case on the chabutra was fighting in public, beecause the public
conld see what was-taking place.

Some of the statutes in England make acts penal which are
done in publie, others make acts penal which are done in a public
place, so that in the eriminal statute law in England, the distinction
is, 1t will be observed, betwesn doing an act in public and doing an.
act in a public place. As the chadutra was not a place to which the
public had by right or by permission, or by usage or otherwise,
access, we must hold that it was not a public place, although any
member of the public walking along the street could walk on o it,
but in doing so he would be committing a trespass.

Under these circumstances we must set aside the convictions,

We acquit the apphcants, and order that the fines, if paid, be
refunded
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. NATTHU SINGH (DErFenpANT) . GULAB SINGH (PAINTIFF).*

Limitation—Suit for possession of property incidentally necessitating the setting

“aside of or declaration of invalidity of an adoption—Aet No. XV qf
1877, (Indian Limitation Act) sch. iiy art. 118,

Article 118 of sch. ii of the Indian Limitation Act apphes on]y to suzts ﬁox a
declaration that an adoption is invalid or in f&ct never took place ; xt doas noﬁ app];,'

* Pirst Appeal No. 98 of 1893, from a deerea of Bibu G‘ran Saran, B.A., |
Subordinate Judge of- Ahgarh dated the 23rd Fanuery 1898, g ' '



