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It appears from the evidence of Mr. Tilemann and Mr, Sonde- 
regger that when questioned as to this deficiency Kellie admitted 
that he had taken the money, and their evidence is borne out by the 
terms of a letter (Exhibit G.) written by Kellie to Mr. Sonderegger 
on the SOth o£ August 189i,

The learned counsel for the applicant also addressed the Court 
in mitigation of sentence. The punishment which has been sustained 
wag a sentence of two years  ̂ rigorous imprisonment, Having 
regard to the circumstances of the easê  I  am of opinion that this 
punishment was not a .bit too severe. This was not the case of an 
employe yielding on a solitary occasion to temptation. A large 
amount was embezzled, and it appears from the evidence of Mr, 
Sonderegger that Kellie admitted that peculation had been going 
on for some eighteen months. The nature of the defence set up by 
the applicant does not tell in his favor, as it amounted to an insinu­
ation that the missing amount had been taken by Messrs, Tilemann 
and Sonderegger, an insinuation which I concur with the lower 
Courts in tliinking to be baseless.

jPor the above reasons I reject the application and direct that 
the leeords be returned.

1895 
January 32.

APPELLATE CIVIL.

Before M r. Justice Knox and M r. Juttice Ai^eman.

HAIDAE SHAH (AEPiiOAsri) v. JAMNA DAS AKi) OTHSES (Opposiis
P a e t ie s ) . *

Cinil JProcedttre Code> ss. 350, 359 » JtisoZwewcy— Powers exerotsable hy Court
under 359— TVithdratoal ofa^^^licaUonhy applicant wiihov,i permission io
renew—  Court not competent to make payment of costs a condition precedent 
to the graniing of permission to withdraio.

A Courfc acting under s. 359 of tho Code of Civil Procedure may, ou tbe motion 
of a creditor under certain circumstances, order tbe imprisonment of an appliciint for 
a declavation of insolvency, or it may, under certain circumstances of its own nlotion, 
eeiidtlie applicant to be dealt witli ty a Magistrate; but it cannot, unless moved by

* First Appeal No. 91 of 1893, from an order of A. M. Markham, Esije, Diŝ  
trict Judge of Meerut, dated the 12th Juue 1893.



a creditor, pass an order o£ imprisonment under that section ; and if on the motion o? 18S5 ■
a creditor it lias ordered tlie irapvisonment of tlie applicant, it cannot sulDSequently act
under the last dauee of s. S59, Kadir BaTclsh v. Bhatvani Fraxad (1) referred to. a. . >

TOL. XTIL] ALLAHABAD SEBIES.

Where, an application for a declaration of insolvency having been filed, the 
applicant asked and obtained permission to withdraw the application ahsolntely, 
without permission to renew the application, it was held that the Conrt could not 
make the payment by^he applicant of the opposing creditors’ costs a condition prece* 
dent to the gi-anting of such permission so as to enable the Court subsequently to 
reyive the proceedings conimenced by the application, but that such proceedings were 
finally determined by the applicant’s withdrawal.

T h e  facts of tliis case were Jis follows :—
One Hafiz Syed Haidar Shall applied on the ‘ith of February 1891 

to the District Judge of Meerut under s. 344) of the Code of Civil 
Procedure to be declared an insolvent. With his application he put 
in a schedule setting out the amount and particulars of his property 
and other matters which the law requires should be set out iu such 
an application. A day was fixed for hearing the application, and 
on the 20th June 1891, the application was heard and the applicant 
was examined. On the 22nd of J\me 1891 the applicant stated 
to the Court that he withdrew his application for being declared 
an insolvent and prayed that the insolvency case might be struck 
off. Upon this the District Judge passed the following order 
“ On application of the applicant iu person, the petition of insolvency 
m ay he permitted to he withdrawn on the costs of the opposing 
creditors being paid. ■’" Nothing further took place until the 16th 
of November 1892, when one of the creditors, i.e., The Bank of 
Upper India^Ld., a creditor in whose presence the order of the 22nd 
of June 1891 had been passed, represented to the Court that the 
costs, payment of which had been ordered, had not been paid, and 
asked that the proceedings might be revived. No section of the 
Code was quoted as supporting such a request, but an order was 
passed calling u|?on the appellant to appear and show cause why Ms 
application to be declared an insolvent should not be revived. No 
cause was shown within the time granted, and on the 29th of 
November 1892 the Court directed that the application to be declared

a) I. L. E, 14 All. U 5,
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IS9S. ah insolvent be revived and taken up at the point it had readied on
itAiDABSHAH ths 20th of JuuG 1891. The parties and their witnesses were
JamkI Das <̂ it'eeted to be present on the date fixed for their presence. The

appellant did not appear, but on behalf of the Bank of Upper
India an affidavit was filed declaring that Hafiz Syed Haidar 
Shah had, on the 12th of June 1892, transferred his^entire property 
to his wife in lieu of dower with the object of defrauding creditors. 
No other evidence of any kind appears to have been taken, but the 
Court recorded an order setting out that— “  as it would appear 
that this transfer amounts to a fraudulent transfer to defeat 
creditors and that the applicant has been guilty of concealment of 
debts, the Court orders that the applicant be called upon to 
appear on Saturday the 22nd instant at 11 a.m. and show cause 
why he should not be committed to prison under cl. 5 of s. 359, 
C, P. C., at the req[uest of the opposing creditors.'’'' On this 
adjourned date an appearance was made on behalf of Haidar 
Sliah, and it was argued that s. 35i9 would not apply, as there had 

been no decision under s. 350 of the Code of Civil Procedure. It 
■was further contended that no fraud of any kind on the part o£ 
Haidar Shah had been proved, and the jurisdiction of the Court to 
reyive, as it was called, the proceedings which had come to a. close 
on the 22nd of June 1891, was disputed. The objections were 
overruled, the learned Judge holding that no decision under s. 350 
was required, and that all that was necessary was that at any time 
during the hearing under s. 350 it should have been proved that 
there had been a fraudulent transfer or an act of bad faith. Upon 
the afiidavit already mentioned, and upon an admission by the vakfl 
for Haidar Shah that on the 12th of June 1832 his client had 
transferred a portion of his property in favor of a person whom the 
Judge terms a creditor not named by the applicant in his list of 
ereditorsj it was held that there had been a fraudulent transfer and 
an act of bad faith regarding the matter of his application. The 
objection taken to the jurisdiction of the Court was also overruled, 
The Judge held that his order permitting withdrawal was only, 
conditional  ̂ that as the condition had not been fulfilled, eanotioa
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was finally refused  ̂ and tlie hearing under s. 850 was still subsisting 1895

on the 12th o£ June 189£. The Judge then proceeded • to order HaidauSbjlr 
that Haidar Shah be, at the instance of the represented creditors, and jajika i>ii 
at their costs, “ imprisoned in the civil jail for one year  ̂ unless he 
shall sooner satisfy the said opposing and represented creditors.
On the same dat^ and on the representation of the vakil for those of 
the creditors who were present, the ahove order was amended, and 
a new order issued directing that the applicant was under s. 359 to 
be arrested and conveyed to the jail to suffer simple imprisonment 
for six months. It is this last order from whioh the present a])peal 
has been filed That order was, however, followed by a farther order 
directing that, as Haidar Shah had absconded, the case n nder the 
last clause of s. 359 of the Code be referred to the Magistrate of the 
District to the end that Haidar Sliah might be dealt with under 
s. 87 and the following sections of the Code of Criminal Procedure,

The judgment of the Court (Knox and Aikman J. J.) after 
stating the facts as above, thus continued :—

Mr, Abdul Majid, and Pandit Sundar lu l, for the appellant.
Babu Jogiridro Nath Chaudliri  ̂ and Munshi Jwala Prasad, for 

the opposite parties.
This order {i.e. that under tha last clause of s. 359 of the Code of 

Civil Procedure), it is hardly necessary to point out, was certainly not 
one in accordance with law. All that the last clause of s. 359 autho­
rises. under certain circumstances, which did not arise in the present 
case, as there had been an order passed under the first clause of the 
section, is that the Court may send an applicant for insolvency before 
it to the Magistrate to be dealt with according to law. In the present 
ease the Judge had already adopted the first of the two courses pre­
scribed in B. 359 and had no power to have recourse to the second 
alternative. The meaning of this section appears to have been sdD3e« 
what misunderstood. What the section requires is that il a Court be 
moved thereto by a creditor it shall, under the circumstances set out 
in the seetion  ̂sentence the applicant to imprisonment. TKis-is the 
only course open to a Coui't when set in naotiop at the instance of
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.̂.,.1895 the creditors. If tliere be no application by any creditor, the Court
HaidabShah is still empowered, if it consider the case calls for such an order, to
Jamka Djlb proceed suo niotii and to send the applicant to the Magistrate. It

cannot, unless moved by a creditor, pass an order of imprisonment. 
The case of Kadir Bahhsh v. Bhawani Prasad (1) (Edge, C. J., and 
Straight, J.) was cited to us in the course of the, argument. There 
are certain expressions in the Judgment in that case whie]i appear to 
be opposed to the view we have taken. Straight, J., there held that 
when a creditor applied to a Court to exercise its jurisdiction under 
B, 359 it was open, to the Court either itself to punish the applicant 
for insolvency or to send him before a Magistrate to be dealt with 
according to law. In our opinion the wording of the section is 
against this interpretation. Omitting the words immaterial to the 
decision of the point raised, the section runs as follows :—

Whenever at the hearing under s. 350 it is proved that the 
applicant has (a) been guilty, &c.,—the Court shall, at ihe instance 
of any of his creditors, sentence him by order in writing to imprison­
ment for a term which may extend to one year from the date of 
committal; or, the Court may, if it think fit, send him to the Magis­
trate to be dealt with according to law.'’^

The repetition in the last clause of the words “  the Court/'' and 
the fact that the word shall is used in the one clause and the 
word m a y i n  the other lead us to think that the one course is not 
intended to be an alternative to the other when the Court is set in 
motion by a creditor. Had an alternative been intended we should 
have expected to find the word “ shall in both clauses or the word 
“  may ”  in both clauses.

The insertion of the words at the instance of any of his credi­
tors between the words shall”  and sentence" support the same 
view. ’

The intention of the Legislature apparently was to restrict the 
Court to the one course of sending the applicant to be dealt with by 

. a Magistrate when the Court of itself, {and without being moved
- (1) I. L.K. 14 AU. 145.



thereto by a creditor  ̂ comes to the conclusion that the applicant _
should be punished for any act of bad faith he is proved to have B a id a b  Shah
committed; and the reason probably is that  ̂ in this event, the Court
is, as it were, itself the proseeutor. ■

We have the authority of the learned Chief Justice for saying 
that he concurs in the interpretation which we now put upon this 
section.

To return to the order from which this appeal is filed. It is 
coritended that that order and all the proceedings taken Oifter the 
22nd of June 1891 are without Jurisdiction ; that the Judge could 
not revive the proceedings, and that no fraud on the part of the 
appellant had been proved at any hearing under s. 350. It appears 
to US that this contention is good and must prevail. The only 
authority in the Code of Civil Procedure for withdrawal of proceed­
ings once commenced before a Civil Court is that contained in s. 373  ̂
which by s. 6^7 applies to proceedings under Chapter X X  of the 
Code. That section gives a plaintiff  ̂ and similarly in the case before 
us gave the applicant, a choice of withdrawing from a suit or appli­
cation with or without the permission of the Court before which 
his suit or application stands. No restriction of any kind is placed 
upon his withdrawing without permission of the Court: he is liable 
if 'he so withdraws  ̂for such costs as the Court m aj award, and is 
precluded from bringing a fresh suit or application in the same 
matter. This is totally different from a power given to a Court, 
as is given in other sections of the Code, to make the payment of 
costs precedent to an order which the Court intends to pass. The 
only case in which a Court may, under this section, impose any 
condition upon a plaintiff who seeks to withdraw is where that 
plaintiff asks the Court for permission, not only to withdraw, but 
also for liberty to bring a fresh suit for the same subject matter 
In this case the applicant stated that he withdrew without any fur­
ther thought or suggestion that he intended to, or wished to, bring 
a fresh application. The ease fell within the second paragraph of 
section 373, and the order passed by the Court should have been to
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1895 the efiect that as the applicant has asked to withdraw from the
applieatioQ he be adjudged to pay the costs of theoppoHing creditors. 
It follows therefore that any condition imposed by the Judge as to 
costs being paid precedent to permission to withdraw was without 
Jurisdiction and must be regarded as mere snrplnsage. The proceed­
ings determined on the 22nd of Jane 1891, and no longer subsisted 
after that date for any purpose whatsoever. At the hearing it was 
contended that an applicant for insolvency finding the case going 
against hinij and after trouble taken by the creditors to prove fraud, 
migbt, if he could withdraw unconditionally, by so doing escape the 
penalties provided by law iinder section 359 for the punishment of 
fraudulent debtors. Such an argument overlooks the existence in 
the Code of s. 6“13, which in our opinion does provide for and meat 
such a contingency. In view ol! the above finding it becomes unne­
cessary for us to take up the question of fraud, and we would only
remk’k here that up to the 22nd of June 1891 no fraud had been
proved, and no evidence of fraud given even after that date. The 
afiidavit filed by the Bank and the very qualified admission made
by the pleader fur Hafiz Syed ILiidar Shah, do not amount to
proof of fraud. For these reasons wo allow this appeal and set 
aside the order o£ the Court below with costs. There was an appli­
cation filed in connection with this appeal by one Shankar ]^al, It 
w&s not supported  ̂and therefore it stands dismissed.

Appeal decreed^
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3̂91 B&fore M r. Justice Blair and Mr, Justice BurlciU.

ABDUB RAHMAN (D e o b e b -H o id e e )  v , SHANKAR DAT DUBE (O b J e o to e ) .*

Civil Frooedure Code, s. 2^4i~’JS!xecuiion of decree— Atiaolmeni during lifetime 
o f  judgment-deUor —ApplicaUctn after death o f  judfftiient-deltor to iring Ms 
representatives on fo the record oj the execution proceedings— Frocedure.

■ la  execution proceeduigs if tlie decree-liolde? desires to proceed after the dea.tlk 
of the judgineat-debtor against property which lias not been attached during the 
lifetime of the judgment-debtorj his proper cotirse is that marked out by s. 234i of 
Act No XIV of 1882 ; but if the property has been attached during the lifetime of

*rirst Appeal No. 248 of 1892, from an order of Kuar Bharftt Singh, Officiat- 
in| Judge of Jaanpur, dated the 3rd September 1893.


