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THAX UR PRASAD, PerrTioNsr (APPELIANT) o, FAKIR.ULLAH, OBYEOTOR,
(BESPONDENT).

On appeal from the High Court at Allahahad,

Effect ug regards limitation of stmng off petition for execution of decr ee--;S'econd
application, without express leave granted when the first was struck off; ss. 378,
649, of the Code of Civil Procedure inapplicable here—~—Adet VI of 1802, ss. 4
and 5,

It is clear, both from the Code of Civil Procedure itself, and from the provisions
of the Limitation Act of 1877, that a succession of applications for execution is con-
templated. Section 647, Civil Procedure, cannot, on its true construction, be applied
to execution of decree, and was inapplicable to petitions for execution before, and
independently of, the passing of Act VI of 1892, sections 4 and 5,

A §rst application for execntion of s decree having been, on the decree-holder’s
petition, stmck off the list of cases pending for hearing, a second apphcatxon was
mado within the period of limitation, :

Held,~-That the first application, notwithstanding that ‘the ovder striking it

“off had been made, was not annulled, but afforded a fresh starting point for limitation.

L1

Held, also, that although the petition for execution had been ‘withdrawn withe
out leave to apply again having been expressly granted by the court, the petitioner’s
right to renew his petition, within due time, remained. The provisions of gection
873, which could only have applied through the effect of section 647, had not heen
rendered applicable thereby to petitions for execution.

The judgment in Sasyu Prasad v. Site Ram overruled (1). That in Bunko

'Beﬁary Glangopadiya v, Nil Madhud ‘Chuttopadiya (2) approved.

Appeal from decree (7th January 1890) of the High Court (3)

reversing a deeree (18th Deoember 1888) of the Subordinate Judge
of Allahabad.

The effect of striking off the list of pending cases an application
for execution came into question on two points in this appeal.
First, as vo whether a prior application had been annulled by being
strucl off, or still remained a fresh startiog point for limitation, in
raspect of a renewal of the application within three years : secordly,
whethex or not the High Court had .been right in applying the |
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pi'rovisiéz'zs‘ of s. 873 of the Code of Civil Procedure, on the construc-
tion that they had been rendered applicable to petitions for execution
by 5. 647; and in disallowing a second application where no liberty
to present a fresh application had been given by the Court which
stzuck off the first,

The appeal arose out of ob;ectwns taken Ly the respondent,
judgment-debtor, to the execution of a decree of the 11th of Apnil,
- 1883, for Rs. 10,320, held by the appellant, who petltmned for

execution.

On the 29th of August 1885, the decree-holder’s petition was on
the file of the subordinate judge, who on that date recorded the
order, striking it off, which appears at pp. 180,181 and at p. 187 (as
literally translated by Mahmood, J., in his judgment) of 1.L.R., 12
All.  On the 28th of August 1888, the decree-holde? filed another
application for execution, to which the judgment-debtors objected
contending that ss, 373 and 374 of the Code of.Civil Procedure, as
construed in Serju Prasad v. Stta Bam (1) operated as a bar. The
Subordinate Judge disallowed the objection on the 18th of Decem-
ber 1888, giving Dis reasons thus :~— | -

“ As vegards the first case of Fakir-ullah, objector, it is evident

that the pleader for the decree-holder asked for striking off the
case for a short time. The words ¢ for the present* were used by

the decree~holder’s pleader, and were understood by the Cowrt in
~one and the same sense, and the Court, aceepting the prayer of the

decree-holder’s pleader, struck the case off the file, This proceeling,
having regard to the usage which has obtained from a long series of

years, meant nothing more than this,. that the Cowrt allowed the

case to be temporarily struck off, recognizing inditegtly the right
of the decree<holder’s pleader to execute the decree further, Under
~ these circumstances the case of Fakir-ullah is not fully govemed

B by the precedents relied upon by the objectors,”
An appeal was heard by the High Cout, (STRAIGH‘I‘, and MaH-

MOOD, J.J.). No distinction was drawn between the fae’cs 111 the case
1 L LR 10A11 ’?1 '
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above mentioned and the present one. They decreed the appeal, and
set aside the order of the Subordinate Judge. |See Fukir-ullal v.
Phakur Prasad, (1).] Onthe 21st of July 1892, the present appeal
was admitted. On the 29th of July 1892, Act VI of 1892, to amend
the Indian Limitation Aet, 1877, and the Code of Civil Procedure
was passed with a clause 1ende11ng its enactment in regard to s, 647,

applicable hereto. '

On this appeal Mr. G. B. 4. Ross, for the appellant, argued that
the High Court had been in error in holding that by veason of the
order passed on the first application for execution, the decree-holder
was precluded from making the second application for execution, He

was not barred by limitation, for the filing of the first application,

though bhis petition was struck off, gave a fresh starting point
for limitation, and the second application was within time. The
reason assigned by the High Court was that the fivst application
had been Withdmwn’, without leave given by the Court, which struck
the petition off its file, to renew it, whereby a second application
was precluded under s. 373 of the Code of Civil Procedure, that sec-

‘tion having heen rendered applicable, in their opinion, to executions

by the effect of s. 647, But s, 373 was not applicable, and Sariu
Prasad v, Site Bam (2) had been wrongly decided. Even if, how-
ever, this had been a right construction of s, 647, the proceeding and
order of the bth January 1886, were not a withdrawal of the appli-
cation for execution of decree, hut a petition for permission to stay

proceedings for the present fime, The explamation given by the

Subordinate Judge of the practice before, and down to 1885,
with regard to the temporary withdrawal of applications for exseu-
tion, justified his finding that the facts of this case were not the
same as those in the case cited.

Reference was made to Act VI of 1892, enacting thut an
explanation should be added to 5. 647, Criminal Procedure, that it
does not apply to applieations for execution of decrees and there
were cited :—Tura Clhand Megraj v, Kashinath Trimbak (3) ; Bshan

(13 I L. R, 12 AL, 179, 2) L I R, 10 AL, 7
@ L1 E, 10110(111;,63 7l
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Chunder Bosz v. Prannath Nag (1) ; Ramanadan Chefli v. Peria-
tambe Shervat (2); Buaio Behary Gongopadhya v, Nib Mudhud
Chultopadhys (3) 3 Radka Charun v. Man Singh (4).

The respondent did not appear, -

Afterwards (24th November), their Lordships’ judgment was
delivered by Lord HoBrOUSE :—

In thisappeal the appellant complains that the High Court of
Allahal o1 has erred in vefusing to entertain his application to
execute a decree obtained by him against the respondents on the
11th of April 1883,

The mode in which the question arises is as follows

"The appellant fivst applied for execution on the 20th of August
1885, He did not actively prosecute that application, and on the
5th of January 1886, his pleader stated that the case might be strucik
off the list of pending cases “for the present.” An order was
accordingly made striking the case off the list “ for defanlt.”

On the 24th of August 1888, the appellant made a second appli-
cation, This was within three years from the date of his first
application, and was in good time if the period of limitation was to
be reckoned from that date; but out of time if the first application
was to be treated as a nullity because it had been struck off the list,
The respondents put in a written objection opposing the appel-
lant’s second application on two grounds; one was that his first
apphication did become a nullity, The Subordinate Judge treated
it as affording a fresh starting point of time within the ferms
of the Jimitation Act XV of 1877, and made an order dated
the 18th of December 1888 disallowing the respondents’ oljeetion,
His opinion on this point appeavs o be in accordance with many
‘decided cases, and the High Court have not expressed any adverse
cpinion, This appeal is argued ez parte, and their Lordships have

to look carefully at the contentions of the appellant; but they

have no hesitation in agrecing with the Subordinate Judge that the

application was not barred by lapse of time. The point on which

{ % 22 W.R, 5133]4-3. I Ry 148. (3% 1. L. R, 18 Culc,, 635,
(ﬂ I‘ Ila B G mkﬂﬂ (é Il Ifa Bﬂ M Auul 392
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the High Court dlsmlased lb is qmte w different one, which their
Lordships go on to state, |

By the Civil Procedure Code of 1882 it is enacted ins. 873
that if the plaintiff withdraws from the suit or abandons part of
the claim without the permission of the Court o bring a fresh
suit, he shall be precluded from bringing a fresh suit for the same
matter or in respect of the same pavt, By s. 647 of the same Code
it is enacted that the procedure therein prescribed shall be followed
as far as it can be made applicable in all proceedings in any Court

of Civil Jurisdiction other than suits and appeals.

Some short time ago, in the case of Sarju Prasdd v. Site Bam
(1) a decision was passed by the High Couwrt of Allahabad, the
effect of which is stated by Mr. Justice Straight -in the present
case thus :—‘ That where the circumstances and the factsin regard
to an application for execution show that it was withdrawn ab
the instance of the pleader for the decree-holder, and that no sanc-
tion was given to its withdrawal with liberty to present a fresh
application, a,ny’subsequént application made by that decree-holder
was prohibited by the rule of s, 373 of the Civil Procedure Code

-vead with the s. 647 of the same Act.” And again he says that

the principle of s, 373 is' properly applicable to execution pro-
ceedings, and that a decree-holder who is not desirous to proceed.

‘with an application for execution is in the same position as a plaint-

iff who desires to withdraw from a suit. That principle has been

sinee adhered 4o in Allahabad.

The Subordinate Judge was of course bound by the ruling of
the High Court, but he construed his order of the bth _January
1886 in combination with the statement then made by the appel-
lant’s pleader and showed therefrom that further proceedmgs were
contemplated, and that the order ought to be read as giving per-
mission for such proceedings. Incidentally, and by‘ way of show-

ing what hardship would be worked by construing the exact terms

of his order asif they amounted to an absolute dismissal of the

case, he mentions that the universal practice was to treat orders of
(1) I L. R, 10 AIL 71, '



VOL, XVIL] ALLAHABAD SERIES,

‘that kind as not constituting any bar to future application by
decree-holders,
On the respondents’ appeal the High Court refused to construe
the order of the 5th of January 1886, according to theinterpretation
of the Subordinate Judge. They considered themselves bound by
the order as recorded. They do not detiy the practice as stated by
the Subordinate Judge ; on the contrary, Mr, Justice Straight refers
to it as very loose and as requiring the greater strictness enforced
by the ruling in Sazju Prased’s case. On this point their Lord-
ships have only to say that they think the Subordinate Judge right
in reciting the whole of the record of the 5th of January 1886, which
embodied the pleader’s statement, in order to get at the true mean-
ing of the order ; and that he has given a very reasonable account
of its meaning. But they ¢o not further examine that questicn,
because their decision must be rested on the more general ground
that the ruling in Sasju Prased’s case is erroneous.

1t is not suggested that s, 873 of the Civil Pmeedure Code
would of its own force apply to execution prnceedings. The sug-
gestion is that it is applied by force of s, 647, But the whole
of Chapter XIX of the Code, consisting of 121 sections, is devoted
to the procedure in executions, and it would be surprising if the
framérs,of the Code had intended to apply another procedure,
mostly unsuitable, by saying in general terms that the procedure
for suit should be followed as far as applicable. Their Tordships
think that the proceedings spoken of in s. 647 include original
matters in the nature of suits such as proceedings in probates,
gudrdianships, and so forth, and do not include executions, That

is the view taken by the High Court of Caleutta, after consider- |
ation of the Allahabad decisions, in the case of Bunio Bekary

Gangopadﬁya v, NzZ Madhub Gﬁuttoparl/zya, (1)

On this construction of s, 647 -the reasoning of the High
| Court in Surju Prasad’s case falls to the ground. And it is clear,
‘both from the Code itself and from the provisions of the L1mxta,uon

‘Act of 1877 that the Leg1slatu1e contemplated that there rmg'ht
(1) 1. L. R, 18 Calc, 635 ‘ '
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1894  be a suceession of applications for e*;ecuhon. Under these enaot-

Tmizor  ments a course of practice has grown up all over Indin. Whether it
?Efm isan injurious practice, as intimatad by the High Court in this

PAkmm-  case, is not a question for their Lordships. It appears to be allowed
TLLAH.

by the law, and it has never heen suceessfully impugned exceptin
Allihabad, The High Cowrt of Bowbay after one contrary deci-
gion, and the High Courts of Caleutta and Madras, have repeatedly
affirmed the legality of the procedure which is struck at by the
ruling in Sarju Prasad’s case,

Their Lordships’ attention has been called to the recent Act
VI of 1892, which would appear to have heen passed in order to
avoid the disturbance of practice caused by the Allahabad mmlings.
That Act is framed so as to apply fo the present{ appeal, and would
have controi’ed their Lordships’ opinion had it been the other way.
But baving vegurd to the controversies which have arisen, and the
difference of opinion hetween the various High Courts, their Lord-
ghips have thought it right to state their opinion that the Act of
1892 does nothing more than express the true meaning of the
Civil Procedure Code. ”

The yvesult is that the High Court ought to have dismissed the
respondents’ appeal with costs. Their Lordships will humbly advise
Her Majesty to make that order, thereby restoring the Subordinate
Judge’s decree of the 18th of December 1888, The reslaondents‘
must pay the costs of this appeal.

dppeal allowed.
Sohutors Eor the mppellant Mesm Barrow and Rogers,

. SATYID MUZHAR HOSSEIN (Prrmzoven) axp MUSSAMAT BODHA BIBI
1894 AWD ANOTHER (OBIECTORS),
,

1}?:::;:):;. 24 On petition for special leave to appeal from the High Court st Allahabad.

Finality of an evder with reference fo the udmission of an appeal to Hes Majes-
ty in Council—Civil Procedurs Cods, Chapter XLV — Refusal af a cepti
Sfloate, sz, 600, 801~ Remand ordey, 8s. 562 and 565,

An order comprising the decision of the Appellate High Courtupona cardinal
issuc in o suit, that issue heing one that goes to the foundation of the uit, and ong

P.resent: Lorps Hosmovse and Mioriarraw, and Stz B. Covorn.



