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do the very thing he was correcting in his subordinate, ¥iz, to

Jemax Kaoe decide in the dark, and to prejudice claims which had never
Ar‘s.\n ‘Bagy been tried.

Lpaos,

1880.
June 9,

Tt has before been pointed out that the difference botwoon the
two properties in dispute consists in the circumstance that in
the one case & settlement was to be made, and in tho other none.
Tt was quite necessary to have the additional materials now
afforded as regards Sshrawan ; but, having got thom, their Lord-
ships find that, so far as regards the form of orders made by the
Government, little difference is left between thig property and,
the other. In the Lmcknow case the order of 4th July 1863
is: “The heirs of Jania Ali will be informod that they kave
no claim against Government, and should settle the dispute
among themselves just as they like.” And tho parwane issued
the same day directs the darogah “to inform all the heirs to,
the Queen Dowager that the Government have reserved no claim
whatever . . . . ,andthat they may mutually sottle among
themselves as they like,” Yet in the Lucknow case tho ques-
tion of gift orno gift being decided in favour of the donee, the
property falls to the donee.

The same result must follow in Sahrawan. The plaintiff wholly:
fails, and his appeal must be dismijssed with costs. Their Ldrd-
ships will humbly advise Her Majesty to this effoct.

Appeal dismissed.

Solicitors for the appellant : Messrs. Wathine & Laticy.

Solicitor for the respondent: Mr. T L. Wilson.

BHUBANESWARI DEBI (Prawrrs} v, NILOOMUL, LAIIIRI
(DEyENDANT),

[On appea.l from the High Court at"Fort Willigm in Bengal,]

Hindy law, Adophon—-Adopt:on as ragar o suncession to estate af a collaloral
velution vested in an heir Dlefore the adoption—Fraud on the” paré of
suck Aeir deaying adopiion,

According to Hindu Law, a8 Inid down in the decided cases, an adoption
effected after the denth of a collateral relation does not entitle tho adopted \
§0m t0 come in among the heirs of such collateral.

- Of three brothets deceased, the. one who died first 1aft gne,son 3 the
second dying loft o widow, who took her estdte for lifo i Jin hor husband's'

© Present: Lord Warson, S;e B. PrAcock, Sin R. & Gox.:.mn, Sm B.
Ooucn, A¥D S1n A, HepEousE,
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property ; and tho third left a widow to whom he gave by will o power
to adopt.

On the death of the widow of tho second decensed, the son of tho first
inherited his uncle's share in the family estate, and by fraudulent acts
caused delsy in the exercise of the power to adopt by the widow of the
third, Afterwards & boy, who bad not been born in the lifetime of the
widow vgho tookt for life as above stated, was adopted under the said
power.

Hpid, that tho adopted boy ocould nof claim to share along with the
nephew the estate whioh had belonged to the uncle, notwithstanding the
nephew's conduct 1n reference to the exercise of the power to adopt, inns”
much ag the date of this hoy's birth rendered it impossible for him, under
any oircurgstances, to have been made an adoptive heir to the unele.

AppEAL by special leave from a decree of the High Court (25ti1
March 1880) (1) reversing a decree of the Subordinate Judge of
Rangpur (30th April 1879).

This was a suit on the ground of title by inheritance as an
adopted son to obtain possession, with mesne profits, of a half
sfare in zemindaries which had belonged to Rammohun Lahiri,
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deceased, who was the defendant’s uncle, 7., his fathers

brother.

"The plaintiff claimed to’ be entitled in equal degree with this
nephew, as he was the adopted son of another brother, and
thus nephew to Rammohun, it being also part of the plaintiffs
case that the adoption had been delayed in consequence of the
defondant’s fraud. These brothers, with a third, were all dead,
the three being Kalimohun, Rammohun and Shibnath Lahiri,
sons of Raganath Lahiri, deceased many years ago. Rammohun
left a, widowa *Chandmoni, whe took his property for her widow's
estate; and died on the 15th June 1867. Shibnath, who sur-
vived phe other fwo brethefs, died in 1861, leaving a son and
two daughters, all infants. He also had made a will, whereby
he, gave his estate to his son, but directed that if his wife
Bhubaneswari, who was then pregnant, should give birth to a second
son, that son should take: half the estate. He also empowered
Bhubaneswari, in .the ovent of the son dymg, or of her not
having: a- sec¢ond. 'son,:or of such ‘second son’s dying, to adopb one!
gon after another, as might be necessary. The son died, as also!

(1) ToL, R., 7 Calg,, 178,



20

1886

-—
BRUBANES-

WARY DEBI
v,
NiLcoMUL
LAMIEL

THE INDIAN LAW REPORTS. [VOL. XIL

all the offspring of Shibnath Lahiri. But the adoption was
delayed under the following circumstances i—

After the death of Shibnath, Nilecomul acted for some time.
as Bhubaneswari’s manager, but ceased so to do after about four
years; and in 1866 he setup another will, purporting to have
been made by Shibnath, containing no power to adopt, This
was disputed by Bhubaneswari, and led to litigation. The High
Court found, on 25th May 1869, that the will put forward by
Nilcomul was & forgery, and that having got the true will into
his hands he had suppressed it. Nilcomul appealed to Her
Majesty in Council, but his appeal was dismissed on 23yd March
1874, Whilst that litigation was pending, Bhubaneswéri applied
to several persons to give her a son to adopt, but without suc-
cess, in consequence of the uncertainty cast npon the will.  After-
wards, whilst the appeal was still undisposed of, Akhoy Chunder
Singh executed to Bhubaneswari a deed of gift, .dated 22nd
January 1879, giving her his second son, for the purpose of
adoption. This boy was duly adopted by her to het deceased
husband Shibnath, receiving the name of Jotendromohun ; and
now, by his adoptive mother as his guardian, he brought this-
suit, and preferred this appeal.

The defence of Nilcorul was that, granting that Bhubaneswari
had power to adopt, yet, as she had not adopted till after the death
of Chandmoni, whom he, tho defendant, had succoeded as solo heir
in 1867, the adopted son, who was not born when Chandmoni
died in that year, could take no share in Rammohun's ostate,

The Court of first instance, . the Subordingte Judge of
Rangpur, found that the defendant has fraudulently, and in broach
of the -trust reposed in him, supprested the. will of Shibnath
Lahiri, putting forward a forged will which contained no power
to adopt, and had also influenced several persons not to gwe then'
sons to Bhubaneswari to adopt. The Court was of opinion’ that
85 o matter of equity, Nilcomul should not be allowed to devive
advantage from his own wrong, and to deprive the adopted son
of that molety -of Bammohun’s estate to which he ~would hmve
been entitled had he been adopted béfore Chandmoni’s death.
A decree was, therefore, made in favour of the-plaintiff,
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On appeal the High Court (MORRIS and TOTTENHAM, JJ.)
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reversed this decree. In their judgment, printed in the report of Brusawes.

the appeal Nilcomul Lahiri v. Jotendromohun Lakiri (1)they
held that, though the fraud of Nilcomul had put obstacles in the
way of -the taking a son in adoption by Bhubaneswari under the
power gonferred upon her, yet, inasmuch as “the minor plaintiff,
subsequently adopted, was not even in existence when the
fraud was committed by the defendant” and inasmuch as
Bhubaneswari had not been wholly without any opportunity of
adopting before Lhandmoni’s death, the fraud committed © was
of too xemote & character, so far as it affected Jotendromohun,
for the Uourt, as a Court of Equity, to disturb the estate,
which naturally vested in the defendant as sole heir of Chand-
moni at the time of her death.” The suit having been, accord-
ingly, dismissed, the present appeal was brought.

For the - appella.nt Mr. J. Rigby and Mr. R. V. Doyne
argued that, with regard {o the fraud found by both the Courts
below, which had differed as to the effect of the fraud, but not as
to its having been eommitted, the lower Appellate Court had
erred in allowing the appellant's title to be defeated on the
ground of the delay in the adoption, seeing that the respondent
had himself caused that delay, [Their Lordships intimated that
the difficulty in the appellant’s case was that the adopted son,
not having been alive in the lifetime of Chandmoni who died
in 1867, could not be said to have been among the heirs of
Remmohup at her death. If the title of the adopted son was
1ncomplete in itself, how could,the effect of fraud convert him into
an heir who would not have been one had no fraud occurred 7]
Upon this it was gontendgd that the strength of the appellants’
case was in the doctrine of estoppel the respondent being
estopped' from alleging that Jotendromohun had not been adopted
in di‘m time, [Then: Lordships asked whether the fact that the
appella.nt was not in existence until several ye&rs after Nileomul had
taken the inheritance, did not prevent his making good his cla.;m.,
‘whatever mjght be the assistance that he could get-from the law: of
estoppql]

. (1) LJu R, 7 Cale,, 178,
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Tt was then submitted that, under all the circumstances, the res-
pondent could not allege at all the ground against tho appellant

waRL DEBL 4ot he was not born till 1870 or 1871 ; this was in consequence
v

NILCOMUL
LAHIRI,

of the position of Nilcomul. The latter had become manager for
the widow, and was in a position of trust atthe time when he sup-
pressed the will empuwering her to adopt. At that time it weas
his duty to promote the adoption in fulfilment of the trust, and
yet he had frustrated the widow’s attempts to adopt, while still
remaining in this fiduciary relation. This misconduct doprived
him of any right to insist on any defect in tho title of tho adopted
son, arising from the fact that the widow had deferrod adopting.

Reforence was made to Padmakwmari Debi Chowdhrdnt ». The
Court of Wards (1); Macnaghten, H. L. 189, Chap, VI, Adoption
Case XIV ; Lutirel v. Waltham (2.

Mr. J. T Woodroffe for the respondent roforred to thoe
Full Bench decision of the High Court in Kulwlas Das v.
Kvrishan Chandra Das (3), for the proposition that property,
once descended to an heir, cannot be divested in favour of anearer
relative, not in existence, or conceived, at the {imo of the death’
of the owner, from whom the properly has so doscended. This
adopted son’s claim must fail, as ho was not in existonce ab tho
death of Chandmoni in 1867. Tho learned counscl was also
heard as to costs.

Mr. J. Rigby, Q.C., replied.
Their Lordships’ judgment was delivered by

S B. PEACOOK.—Bhubaneswari Debi, as the misther and
guardian of Jotendromohun Lahiri, sucs to rocovar, on behalf
of her'son, half the estate of Rammohun, Rammohun died leav:
ing two brothers, and a widow, Chandméni, ¥ loft no son, and’
consequently the widow succeeded and took the widow's ostate,
and until her death no one could be designated as his revorsiopary
heir. She died on the 156th June 1867, Shibnath, onoe of the

+ brothers of Rammohun, died om the 28th May 1861, in tho life-

time of Chandmoni, having given power to his widow to adopt

1) L L. R, 8Calo, 802; L. R, 8 1. A, 220,
- (2) Cited in 14 Vesey, 290.
(3) 2 B‘- L- R-, Fn B-, 1081'
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a son. He consequently did not succeed to any portion of the
estate of his brother. Kalimohun, the other brother of Ram-
mohun (we have not got the precise date of his death) died before
Chandmoni, leaving a son, Nilcomul, who was the defendant in
the suit. If the widow of Shibnath had adopted a son during
the lifetime of Chandmoni, that son would have been entitled to
a half share of the estate of Rammohun as one of the reversion-
ary heirs of equal degree with Nilcomul, who was also & nephew.
But the allegation is, that in consequence of Nilcomul’s fraud in
setting up a forged will, the widow of Shibnath was unable to get
anyone to give her a son in adoption, and could pot adopt until
aftep the death of Chandmoni. In consequence of her not having
adopted a son in the lifetime of Chandmoni, Nileomul, the defend-
ant, became entitled to the whole of the property of his uncle
unless his fraud entitles the boy, who was subsequently adopted
by the widow of Shibnath, to come in as the heir of one moiety
of the estato.

It appears that the widow from time to time tried to get
different persons to give her a son in adoption, and that they
refused upon the fround of the forged will which had been set up
by the defendant ; and that consequently she could not get any-
one to give her a son in adoption.

After the death of Chandmoni she did adopt the present
plaintiff; but it appears clearly upon the evidence that the
plaintiff was not in existence at the time of the death of Chand-
moni, ,

The .widow never could, by adoption, if there had been no
fraud, haxé made the present plaintiff- a veversionary heir of
balf the estate of Rammohun, because he was not in existence
at the time of Jhandmoni’8 death. According to the law as laid
down in the decided cases, an adoption after the death of a collate-
ral does not entitle the adapted son to come in as heir of the
collateral, It appears from the evidénce of the natural fathier
of tho present plaintiff that the widow applied to him in 1277-—-
that is, in the year 1870—~to give her his son in a.doptmn, and
that at that time ho gaye to herin adoption his-second son.

' That'was about four years after the death of Ohan.dmom, and.
then the fathen says in his cross-examination: “ When in 1277
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she made her first attempt, the age of my second son ’that is

Brusanes the present plaintiff—*was about two months,” Ho was con-
Wm:,‘DEm sequently only about two months old in 1870 or 1871, the

NILCOMUL
LAHIRL,

1885
Jaly 8,

widow having died in June 1867. The boy never could, in the
course of nature, have become the heir of Rammohun’s estate.
Under these circumstances the High Court came to & right cong
clusion in dismissing the plaintiff’s suit.

A question then arises whether, under the circumstances which.
have been detailed in the evidence, the fraud which has been
brought home to the defendant and the forgery to which the High
Court alluded, this is a case in which in their discrction their
Lordships ought to give the respondent the costs of the ~appeal.

Their Lordships are of opinion that the respondent ought
1ot to have those costa.

They will therefore humbly advise Her Majosty to affirm the
judgment of the High Court, and they make no order as to the
costs of this appeal. _

Appeal dismissed without sosts.

Solicitors for the appellant : Messrs. Wrentmore & Swinkoe .
Solisitor for the respondent : Mr, 7. L. Wilson.

APPELLATE CIVIL.

Before Mr, Jusiice Wilson and My, Justice Beverley,

KRISTO CHUNDER GHOSE and oTHERs (Pramvrives) ». RAJ KRISTO
BANDYOPADHYA AND orisrs (DEFENDANTS).

Bengal Rent Aot (VLI of 1869), ss. 26, 64~Suit for possession Iy unregis-
tered purchaser after ejectment—Iffoct of sule of lenure by shm'ako.ldar
in semindari—Onus of proof.

K, the record.ed tenant of o maurasi mokurari tenure, died leaving & his
son and heir, who sold the tenure, which eventuslly came into the hands of
the plaintifiy’ father, and afterwards on his death becamo vested in fim
pleintiffs, but neither they nor their father, though they made attempts to do
#0, ever obtained the regiatrotion of their names a8 tensots.

8 Aﬁpenl from Appellate Deoree No. 788 of 1884, amai
o ; . gainst the deores of
Baboo Bhuban Chnnder Mukherfi, Second Suborr'lin;ta Judge of 'Hoog]zly,
dated the 4th of Fobruary 1884, affirming tho decree of Babod P. B, Banm ji
Bevond Munsiff of Iowrah, dated the 31st of J aguary 1883s ’



