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BADI-UIT-EriSSA ( Jt o s m e n t -debtob) v. S H A M S -U D -D IN  a c t  opebes --------- -~—(Deceee-hoidess).*
J.ot No. X V  o f  1 8 7 7 , {Indian Limitation Act) 8oh. « ,  A r t  1 7 9 — J * tation—

Date affinal decree or order o f  the Appellate Court— jSxeouiion o f decree.

Certaia plaintiffs obtained a decree for pre-emptioQ in respect of four villages.
Tlie defendant appealed, and tlie lower appellate Court dismissed the appeal. The 
defeudanf; again appealed  ̂ljut in his appeil only questioned the decision of the 
lower appellate Court in respect of two of the villages in suit. In this second appeal 
the plaintiffs’ suit was diamissed as to one of the villages with regard to which, the 
appeal was preferred and the defendant’s appeal was dismissed as to the otber

Keld that in respect of all the three villag'es as to which the final decree stood 
in favor of the plaintiffs, limitation began to run against the decree-holders from 
the date of the decree in second appeal, and not as to two of them from the date of 
the lower appellate Court’s decree. Hur JProsTiaud Boj/ v. JEnayet Hossein (1),
Sangram Singh v. Bujharat Singh (2) and Maihiat-un-nissa v Eani (3) distin- 
guished,

Thb facte of this case are are as follows *

The plaintifEs-respondents obtained a decree for pre-emption in 
respect of shares in four villages sold under a sing-1 e instrument for 
a single price, viz., Ujhani, Qayain-ud-dinpur, Hasanpur and 
Bhouka. The defendant appealed in respect of all four villages, 
and the lower appellate Court upheld the decree of the Court of 
first instance on the 19th of December 1889. The defendant 
appealed to the Hi^h Court in respect of Ujhani and Hasan pur 
only, and on the 16th November 1892 the Hi^h Court decreed the 
appeal* as regards Ujhani, but dismissed it as to Hasan pur. On the 
9bh oi-’ March 1893 the plaintiffs applied for execution of their decree 
by delivery of possession of Qayam~ud-dinpur, Bhonka and Haeanpur.
The defendant objected that execution of the decree so far as it 
related to Q,ayam“ud-dinpur and Bhonka was barred by limitation.
The Munsif, in whose Court the application was made, disallowed 
the objection. ,
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- ..., ........  The jadgment-debtor appealed and her appeal was decreed, by
Bam-uh. tlie Subordinate Judge,

2fIS3ik ®

ShamLud- decree-liolders then appealed to the Higb Court, which, on
DIN, the 19th of April‘1S94, decreed the appeal and restored the order of

the Muusif.
f

From this d.eeree the Jadgment-debtor appealed under s. 1,0 of 
the Letters Patent.

Munshi Ban Prasad, for the appellant.

’Qs^hviDatii L<d, for the respondents.

E dge, C. J. and B anexui, J.— The respondents here obtained a 
decree for pre-emption of certain shares in four villages ,̂ which we 
shall call respectively No. 1, No. 2, No. 3 and No. 4 villages. 
The appellant, who was the defendant in the suitj appealed that 
decree to the Court of the District Judge. The District Judge on 
the 19th of December 1889, dismissed the appeal and confirmed the 
decree of the Court of first instance. From that decree of the 
District Judge, the defendant appealed to this Court, in respect only 
of villages 1 and 3. By his appeal he did not question the decree 
so far as villages 2 and 4i were concerned. On the lOfch of November 
1892, this Court varied the decree of the Court below by dismissing 
the plaintiffs suit so far as village No. 1 was concerned, and dismissed 
the defendant's appeal as to No. 8. On the 29th March 1893, the 

. plaintiffs applied for execution of their decree in respect of villages 
Nos. 2, 3 and 4. To that application the defendant objected in 
respect of villages 2 and 4 that the execution was barred by three 
yearŝ  limitation. The Court executing the deoroe disallowed "the 
objection. The Subordinate Judge in appeal reversed the decree of 
the first Court and allowed the objection. The plaintiff appealed 
to this Court, and Mr, Justice Tyrrell in appeal reversed the decree 
of the Subordinate Judge and restored that of the Court of first 
instance. From that decree of Mr. Justice Tyrrell this appeal has 
been brought under e. 10 of the Letters Patent.

It has been contended by Munshi Ram Prasad for the appellant 
that the decree of the District Judge became final as to villages 2
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and 4i, and that the three years'* limitation prescribed by article' 179 iggg
of schedule ii of Act No. X V  of 1877, began to ran. so far as ~ Z
villages 2 and 4f are concerned, from the 19th of December 1889, mssi
which was the date of the decree of the District Jadge in the appeal Seams-ttd-

in the suit. He has cited the following oases:-— Pvoshad Roy 
V. Mnayd Sossein, (1. Sangrani Singh v. BnjhaTtib Singh (2) and 
Mashiat-un-mssa v. Rani (3) ; but in these eases all the parties to 
the suit were not parties to the various appeals from the decree in 

,fche suit. The decree of this Court in the appeal in the suit as a 
matter of fact varied the decree in the suit by dismissing the suit of 
the plaintife as to one of the villages. There was consequently, in 
our opinion  ̂no final decree between these parties until the decree of 
this Court was made. It is true that this Court, in the appeal to it, 
was bound to treat as final the rights of the parties qud villages 2 
and 4j; as those villages were not the subject of appeal to it, but still 
it was the. decree of the Hio-h Court which became the final decree 
between the parties to the suit. This case is distinguishable from 
those cited to us, for in those cases, as some of the parties to the 
earlier decrees were not parties to the subse<juent decrees  ̂ the earlier 
decrees became final in the suit, so far as they were concerned, as 
between themselves, but here the final decree in the suit between the 
parties was the decree of this Court. We arê  conseq^usntly, of 
opinion that paragraph 2 of article 179 of schedule ii the Indian 
Limitation Act, 1877, applies in this case, and that the application 
for execution was in time.
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The appeal is dismissed with costs.

Appeal dismissed.
(1) 2 C. L. 11., 471. (2) I. L. B „ 4 All. 8S
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