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qua}'a Sir Jokn Edge, Kt., Chief Justice and Mr. Justice Banerji.

BADI-UN-NISSA (JUDGMENT-DEBTOR) v. SHAMS-UD-DIN AND OTHEES
(DECREE-HOLDERS), #

Aet No. XV of 1877, (Indian Limitation Aet) Sch. &, Art, 179 Limitation—~

Date of final decres or order of the dppellate Court—Fzecution of deeree.
»

Certain plaintiffs obtained » deeree for pre-emption in respect of four villages.
The defendant appealed, and the lower appellate Court dismissed the appeal. The
defendant again appealed, but in his appeal only questioned the decision of the
lower appellate Court in respect of two of the villages insuit. In thissecoud appeal
the plaintiffs’ suit was dismissed as to one of the villages with regard to which the
appeal was preferred and the defendant’s appeal was dismissed as to the other

Held that in respeet of all the three villages as to which the final decree stood
in favor of the plaintiffs, limitation began to run against the deecree-holders from
the date of the decres in second appeal, and not 83 to two of them from the date of
the Jower appellate Court’s decres. Hur Proshaud Roy v. Enrayet Hossein (1),

Sangram Singh v. Bujharat Singh (2) and Mashict-un-nissa v Eani (8) distin.
guished,

Taz facts of this case are are as follows :— .

The plaintifis-respondents obtained & decree for pre-emption in
vespect of shares in four villages sold under a single instrument for
a single price, viz., Ujhani, Qayam-ud-dinpur, Hasanpur and
Bhonka, The defendant appealed in respect of all four villages,

and the lower appellate Court upheld the decree of the Court of

first instance on the 19th of December 1889, The defendant
appealed to the High Courtin respect of Ujhani and IHasanpur
only, and on the 18th November 1892 the Hivh Court decreed the
appeal as regards Ujhani, but dismissed it as to Hasanpur, On the
9th of March 1893 the plaintiffs applied for execution of their decree

by delivery of possession of Qayam-ud.dinpur, Bhonka and Hasanpur.
‘The defendant objected that ezecution of the decree so far as it
related to Qayam-ud-dinpurand Bhonka was barred by limitation.

The Munsif, in whose Court the application was made, disallowed
the objection. : T \

# Letters Patent Appeal No. 84 of 1894,
(l) 2 Cu Ln R-, 4}71. ‘ (2) In Ln Ro, ‘:’!} Ano 35;
S (3) LL. R, 18 AlL L.
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The judgment-debtor appealed and her appeal was decreed by
the Subordinate Judge,

The decree-holders then appealed to the High Court, which, on
the 10th of April‘1894, decreed the appeal and restored the oulel of
the Munsif,

From this decree the judgment-debtor appealed unde1 s. 10 of
the Letters Patent. ‘

Munshi Zaw Pras ul for the appellant
abu Datti Lul, for the :espondents.

EDGE, C. J. and Banemii, J—The vespondents here obtained a
decree for pre-emption of certain shares in four villages, which we
shall call respectively No, 1, No. 2, No. 3 and No. 4 villages,
The appellant, who was the defendant in. the suit, appealed that
decree to the Court of the District Judge. The Distriet Judge on
the 19th of December 1889, dismissed the appeal and confirmed the

decree of the Court of first instance. From that decree of the

District Judge, the defendant appealed to this Court, in respect only
of villages 1 and 3. By his appeal he did not question the decree.
so far ag villages 2 and 4 were concerned. On the 10th of November
1892, this Court varied the decree of the Court below by dismissing
the plaintiff’s suit so far as village No. 1 was concerned, and dismissed
the defendant’s appeal as to No, 8, On the 2¢th March 1898, the

_plaintiffs applied for execution of their decree in respect of villages

Nos. 2,8 and 4. To that application the defendant objected in
respect of villages 2 and 4 that the execution was harred by three
years’ limitation. The Court ezecuting the decree disallowed ~the

" objection, The Subordinate Judge in appeal reversed the decres of

the first Court and allowed the objection. The plaintiff appealed
to this Court, and Mr. Justice Tyrrell in appeal reversed the decree
of the Subordinate Judge and restoved that of the Court of first
instance. From that decree of My, Justics Tyrrell this &ppeal hmsi
been brought under s. 10 of the Letters Patent.

Tt has been contended by Munghi Ram Prasud for the appellant

' that the decres of the District J udge beeame final as to villages 2
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and 4, and that the three years’ limitation prescribed by article’ 179
of schedule i1of Act No. XV of 1877, hegan to run, so far as
villages 2 and 4 are concerned, from the 19th of December 1889,
which was the date of the decree of the District Judge iun the appeal
in the suit. He has cited the following eases:~Hur Proshad Roy
v. Hrayet Hossein (1, Sangram Singkh v. Bujharat Singh (2) and
Mushat-uu-nissa v. Rani (3) ; but in these cases all the parties to
the suit were not parties to the various appeals from the decree in
.bhe suit, The decree of this Court in the appeal in the suit as a
matter of fact varied the decree in the suit by dismissing the suit of
the plaintiffs as to one of the villages. There was consequently, in
our opinion, no final decree hetween these parties until the decree of
this Court was made. It is true that this Court, in the appeal to it,
was hound to treat as final the rights of the parties qud villages 2
and 4, as those villages wers not the subject of appeal to it, but still
it was tha decree of the High Court which became the final decree
bebween the parties to the suit, This case is distinguishable from
those eited to us, for in those cases, as some of the parfies to the
earlier decrees were not parties to the subsequent deerees, the earlier
decrees became final in the suit, so far as they were concerned, as
between themselves, but here the final decree in the suit between the
parties was the decree of this Coutrt. We are, consequently, of
opinion that pavagraph 2 of article 179 of schedule ii the Indian
Limitation Act, 1877, appliesin this case, and that the application
for execution was in time, : |

The appeal is dismissed with costs.

Appeal dismissed,

(1) 2 Co L R., 471, (2) 1. L. R,y 4 AlL 86
(3) L L. R., 18 All. 1,
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