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go upon his land or maintain or erect a chaliutra there was established. 1895
Under such circurstances we allow this appeal with costs, and, Kraz Sex
. . . . \ -, v,
setbing aside the decree of this Court, we restote and affirm the .0 &

decree of the District Judge. ‘
Appeal decreed.,

1895,
Jamuary 14,
Before Sir Jokn Edge, Ki, Chief Justice and Mr. Justice Baneyi, ——

‘\ILHAMMAD KARIM-ULLAH KHAN (FrAmntiee¥) o, AMANI BEGAM AXD
OTHERS (IEFENDANTS).

Mukammaian low—Dower— Widow's lien for dower—8uit by heir claiming

possession without payment of proportionate share of dower—Burden of proof as

to nature of widow's possession.

When o Muhammadan widow is in possession, and has been for some time in
undisturbed possession of property which had been of her husband in hig life-time,
and dower is.admitted or proved to be due to ler, it lies upon the heir who claims
partition without payment of his proportion of dower to prove that the Muhammadan
widow was not let into possession by her husband in lieu of dower or did not obtain
possession in leu of dower after her hushand’s deq.th with the consent or by the
acgniescence of the heirs.

Tais was an appeal under s. 10 of the Letters Patent from thie
judgment of Burkitt, J., in 8. A. No. 940 of 1893, reported in
1.1, R., 16 All, at p. 225, The facts of the case were as follows 1~

" The plaintiff sued as' lieir o one Mahmud Khan for partition
of certain immovable property alleged to have been of Mahmud
Khan in his life-time. He impleaded as defendants Musammat
Amani Begam and Musammat Moti Begam the two widows of-Mah-
mud Khan, Musammat Mahbub Begam the widow of one Umar
Khan deceased, brother to Mahmud Khap, and certain other persons
who, he stated, with himsel¢ comprised the entire list of the heirs
of Mahmud Khan, He claimed possession by partition of 21
sihams out of 128 n1hams in two houses specified in the plaint, of
which the widows were apparently in possession, but Lie did not offer

to pay any portion of any dower-debt which might be due to the
widows or any of them, nor did he mentmn tha,t any such dower |
debt was due. | S '

= Lotters Patent Appéa.l No, 23 of 1894, “
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1895 ‘Awani Begam, the principal defendant, pleaded inder alia that

Mumanrap  the property claimed was in possession vartly of herseld, partly of

KaARIAM- / . {usaini Beo wid £
oriam s Mahbub Begam and partly of cne Husaini Begam, the widow of a

v, brother of Mahmud Khan (who, she alieged, was a necessary party
AMANI } . « 0. .
BEGAM. to the suit, which was therefore bad for misjoinder) ; the possession

of herself and of Mabhbub Begam being in lieu of the respective
dower-debts due to them. Shealso pleaded that the suit was a
collusive suit brought at the instance of one of the defendants, who
had purchased the rights of some of the other defendants as a

speculation, and further denied the plaintiff’s title as an heir to
Mahmud Khan.

The defendant Mahbub Begam also pleaded possession in lieu of
her dower-debt and denied that the plaintiff or the defendants Nos. 4,
5 and 6 had any title by inheritance. Those defendants admitted
the plaintiff’s elaim and prayed to be exempted from costs. The
defendants Moti Begam and Abdul Rahman (the alleged vendee of
a portion of the property in suit) entered no appearance. |

The Court of first instance (Munsif of Sambhal) found that the
pedigree given by the plaintiff was correct ; that Husaini Begam
was not a necessary party to the suit; that the three principal
defendants were in possession in lien of ‘chelr respective dower-debts,
and that the plaintiff was not entitled to succeed on the p]amt as
framed. It accordingly dismissed the plaintiff’s suit.

The plaintiff appealed, and the lower a.ppellate Court (Subordi-
nate Judge of Moradabad) made an order of remand for decision
of the issue,-— Did the widows of Mahmud Khan get possession of
his estate in liew of their dower with the consent express or irmplied
of his heirs 77 .

This order of remand was set aside on appeal by the High Court,

and the appeal to the lower appellite Court again came on for hear-

- ing, when the Court recorded the following finding :— From the
evidence on the record it is notconcl usively proved that the defencl—‘
~ant (7., the principal defendant Amani. Begam) came into posses~.
gion in lieu of dower-debt with the permission and consent of the-
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heirs of the husband. It is also worthy of consideration that the
defendant (female) did not even consider the plaintiff as heir of her
husband. Then there was no reason why she would have obitained
his consent. The genealogical table filed by the plaintiff is proved
to be correct, and it is also proved satisfactorily thatthe plaintiff is
heir of Mahmpd Khan, Thesibams (shares) alleged Ly the plaint-
iff are correct according to Muhammadan law.” The lower
appellate Court then proceeded to deeree the plaintiff’s appeal.

The defendants Amani Begam and others thereupon appealed
to the High Court, and the appeal coming on for heariug before
Burkitt, J., was decreed and the decree of the Court of first instance
vestored on the 15th of February 1894,

The plaintiff then appealed under s. 10 of the Letters Patent,
Munshi Madho Prasud, for the appellant.
Mr. 4édul Mayid, for the respondents,

Epeg, C. J, and Baxgrar, J,—This appeal has arisen out of a
suit brought for possession hy partition by one of the heirs of a
deceased - Muhammadan. The property in dispute was a house
in which the Muhammadan had lived, Two of the defendants-
respondents were widows of the deceased Muhamadan, and after
his death they continued to live in the house in undisp‘uted posses-
sion for more than a year. They resisted the suit on the ground
that they werein possession for their dower., It is found that
“dower in fact was due. The case came Defore our brother Burkitt
on appeal on behalf of the defendants. He allowed the appeal
and dismissed the plaintiff’s suit. This appeal has been bronght
by the plaintiff. What the Subordinate Judge found in first
appéal with regard to possession for dower was this—‘ From
the evidence on record it is not conelusively proved that the defend-
ants came into possession in lien of dower with the permission and
consent of the heirs.”” Tt appears to us that when a Mohammadan
- widow is.in possession and has been for some time in undisturbed

 possession, and dower is admitted or proved to be due to her, it lies
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upon the heir who claims partition without payment of his proportion

“of dower to prove that the Mulammadan widow was not let into

possession by her husband in lieu of dower, or did not obtain posses-
sion in Heu of dower after her husband’s death with the consent or by
the acquiescence of the heirs, The Subordinate Judge put the onwus
upon the wrong party in our opinion, We adhere torour judgment

delivered in Amanal-un-nisse V. Bashir-un=nissa. (F. A. No. 312 of

1898, decided on the 12th of December 1884. Supra p. 76) on
the question as to whether a Muhammadan widow who is proved
not-to have obtained possession in lien of dower either from her
husband or with the consent or acquiescence of the heus, has or
has not a lien over the property. It appearsto us that that judg-
ment does not touch the present case. We have heen again refer-
red to a judgment of their Lordships of the Privy Council in M ys-
sumat Belee Bachun v. Sheikh Hamid Hossein (1), and it has been
contended that it appears, as was assumed by our brother Burkitt
in the present case, that in that case the Muhammadan widow bad
obtained possession in lieu of her dower after her husband’s death.
In our opinion that fact does not appear from the report. In 1851
the Muhammadan widow in that case insitituted proceedings before
the Collector to obtain mutation of names in her favbr, herlhusband
having died in the previous  month, Itis stated in the report—
“ Bhe alleged in her petition that she was in possession Ly right of
inheritance and also on account of her dower.” It was arwued
from the passage that it necessarily follows that she claimed to have
obtained possession in lieu of her dower after her husband’s death,

That does not follow in our judgment. If she had heen put in

" possession by lier husband in his life-time in lieu of dower she would

probably describe her possession after his death as a possession by

-right of inheritance and also on account of dower. In this case, it

not having been found as a fact that these ladies had not obtained
possession in liea of dower with the consent or by the a,cqmeczcence'
of the lheirs, the plaintiff failed to prove the right to pa,LtLtion -
W1thout the payment of h1s pxopm‘monate share of dower. |

(1) 14 Moo, I. A. 877
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Although we do not agrec with the propositions of law of our 1805
brother Burkitt, we, for the ahove reasons, dismiss this appeal with m
costs. - rﬁ QRII%;{AN
Appeal dismissed. A

' BEecan,

Before Sty Jokn Edge, Kt., Chief Justice and Mr. Justice Banerfi. T Juﬁ, "
GENDA MAL Axp avoraer (DEreNpavts) . PIRBHU LAL (Praistirr)® ——————
Oivil Procedure Code s, 373" Opder’ % Decree”~-Appeal,

An order under s. 873 of the Code of Civil Procedure allowing a plaintiff to
withdraw his suit with lberty to bring a fresh suit on the same cause of actlon is
not appealable, not being a decrec within the meaning of s 2 of the Code, nor one
of the orders from which an appeal is allowed by s. 538. Aulian Singl v. Lekhraj
Singh, (1), Jagdesh Chaudliriv. Tulsht Chaudhri (2), Zakuri v. Dina Nath (3)
and Jogodindro Nath v. Sairut Sunduri Debi (&) referred to. Genga Ram v,
Date Rem (5) not followed.

Tar plaintiff sued in the Court of the Munsif of Pilibhit for the
demolition of a wall which, he alleged, the defendants had wrong-
fully construeted upon land belonging to him. While the suit was
pending in the Munsif’s Court the plaintiff applied under s. 373 of
the Code of Civil Procedure for leave to withdraw his suit with
liberty to bring a fresh sult om the same cause of action, on the
ground that since the filing of the plaint the defendants had made
further erections upon land belonging to him, The Munsif rejected
this applica}tion, and proceeding to try the suit on the merits, dis-
missed the plaintiff’s claim,
 The p]amtu”f appealed, ‘and the lower appellate Court (Subordi-
nate Judge of Bareilly) holding that the first court should have

allowed the plaintiff to withdraw, made an order under 5. 373 of -
‘the Code in his favor.

‘Agamat this order the defendants appealed to the High Court,
~ The appeal coming on for hearing bufore a 'single Judge, the respon-
den’o (plaintiff) {tonk a plehmmfn'y objection that no appeal lay from

% Letters Patent Appeal X0, 25 of. 1894,

(1Y I. L. R., 6 A 211. (M We klv Notos 1893, p. 204.
) T.L, R 16 81,19, (4) LL R, 18 Cale, 323
. . (5) LB SANS



