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Before Sir John .'E’dgc, Kt., Chief Justice and Br. Justice Banerys.

AMANAT-UN-NISSA AND ANoTHER (PrArNtirres) o. BASHIR-UN-NISSA a¥p
ANOTHER (DBFENDANTS).®

MHubammadan law— Widow—Dower—Lien of widow for dower—Suck lien not
acquired by widow fakiny possession against the consent of the other heirs,

If & Muha®madan widow entitled to dower has not obtained possession law-
fully, that is. by contracl with her husband, by his putting her into possession, or
by her being allowed with the consent of the heirs ou his death to take possession in
liew of dower and thus to obtain a lien for her dower, she cannot obtain that lien by
taking possession adversely to the other heirs of property to the possession of which
they, and she in respeet of her share in the inheritance, are entitled.

Mussumat Bebee Backun v. Sheikh Hamid Hossein (1), Musummut TWahid-
un-nissa v. Musummut Shabrattus (2), Syud Borayet Hosseinv. Dools Chund (3)
Hussumat Meerum v. Mussumat Najeebun (4), Ali Muhammad Khon v. Adzig
-u}lah Khun (5) and Bidi Mehrun v. Musammat Kubeersn (6) referred to. Woo-
matool Fatima Begum v. Meerunmus-nissa Khanum (7), Ahmed Hossein v, Muge
smmat Khodeja (8) and Bolund Khan v. Mussumat Janee (9) dxsbmgmshed

The facts of this case are as follows ;e
The plaintiffs, Musammat Amanat-un-nissa and Musammat May-

iam-un-nissa, respectively the mother and sister of a deceased Mu-
hammadan, one Shaikh Khadim Husain, sued the two widows of the

deceased Khadim Husain, Musammat Bashir-un-nissa and Musam-.

mat Khudayat-un-nissa for a declaration of their title, as heirs of the
deceased, to 28 out of 72 sihams of the property left by him and
for recovery of certain property, both movable and immovable, of
which they alleged the widows to be in possession. The plaintiffs
slleged that the defendants had taken possession of all except 8
small portxon , specified in the plaint, of the property of the deceased
shortly after his death, against the consent of the other heirs, and
had got their names entered in the Revenue papers in respect of the
immovable pfoperty. They offered, in case the defendants set up 4

claim that they were in possession of the property eclaimed fwm”

$Rirst Appeal No. 312 of 1893, from a decree of Shah Ahmad-ulluh Subordp
Judge of Sabaranpur, dated the 8th September 1893, .

(1) 14 Moo. L A, 377,atp 384. () L L. 1{ s AlL, 50.
(2) 6B. L. B, 54 : {6) 18 W. R, c.», 49.
(L. B,51 A, 21L. - (Y Iw. R, on 318.

4 WW P H, Chap 1867, p. 335, (8) 10 W. R. A = SR8
(9) N.-W. P, H. C. Rep., 1870, p. 319."
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them in lien of their 1espeet,1ve dower debts, without admitting the
defendauts’ right, to pay such proportion of the dower debts as
miglht he found due in respect of the sihams claimed by them,

The defendant Bashir-un-nissa, after filing a defence, subse-
quently admitted the plaintiffs’ claim.

The defendant Khudayat-un-nissa put forward the following
pleas in defence to the suit ;—That the suit was bad for misjoinder;
that without a prayer for settlement of the amount of dower due
to her the suit was invalid ; that the claim for possession of entire
houses without excluding her share was wrong ; that the movable
property claimed was not in her possession, and that the clothes had
been given in charity with the permission of the plaintiffs; that the
defendant was in possession of the immovable property in lieu of
s, 11,000, her dower debt ; that he had spent Rs. 606-1 1-0 in the
Fatiha ceremonies of Khadim Husain ; that Rs, 502-14-0 were due
to her by Khadim Husain on aceount of her salary, and that unless
all this money were paid off, the suit for the estate of Kladlm
Hunam could not be maintained. |

The Court of first instance (Subordinate Judge of Sahiranpur)
on the second issue framed by it, viz :—“ What is the amount of
the dower of Musammat Khadaya, is she in possession of the iinmo-
vable property left by Khadim Husain in lien of that dowor, and can
under such circumstances a sunit be brought to enforce inheritance ?*’
—%ound as {ollows :—¢ Qn-the second issue it is admitted by the
plaintiffs that Musammat Khudaya is a wife of Khadim Hmsain,

fﬂec‘easéd,rand it is further adwitted that Rs. 1,000 on agcount of

her dower is still unpaid, though she has stated the amount of her
dower to be Rs. 11,000, Ttis also admitted that the defendant
hse been in possession of the property left by her husband Khadim
Husain ever since the day of his death. As the defendant saysthat

“her possession is in lieu of her dower-debt, which ‘is still . due by

the deceased, it must be admitted that she is in possession of the
property in lien of Ler dower-debt. In such a case it must be
admitted that, so long as her down-deht is not paid, inheritance
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cannot be enforced, nor can the plaintiffs get possession of their
‘respective shares. ' |

‘1t is suggested in the plaint that, if anything beproved to be

due to the defendant, a conditional decree contingent on payment of

the same maf be passed in favor of the plaintiffs, As tothis Tray

that the suit as it stands has not been instituted in a proper form

that is, it has not been stated what the amount of the defendant’s:

dower is, what is due to her according to account, and what amouat
of dower-debt the plaintiffs are willing to pay, but the plaintiffs
have brought a suit for possession of their share in the ordinary
manner. Under such circumstances a conditional decree on pays
ment of the dower-debt cannot be passed.”

The Court accordingly passedadecree dismissing the plaintiffs’ suit

The plaintiffs thereupon appealed to the High Court,

Mr. dbdul Mujid and Maulvi Ghulam AMujlaba, £or the appel-
lants, '

Mr. Amir-ud-din, for the respondents,

Eper, C. J. and Baxerst, J.—This appeal ‘has arisen in 3 sait
brought by two of the heirs of a deceased Muhammadan of the
Sunni sect against two of the widows of the deceased to obtaid
possession of their share of the inheritance which came to them o
the death of the deceased Muhammadan. Tn their plaint the
plaintiffs expressed their willingness to pay a proportionate part of
a,ny dower-debt which ml{?‘ht be found to exist in favor of the de
fendants. One of the defendants confessed judgment. The parties
to the suit admifgted that the dower-debt amounted to Rs. 1,600, 1w

favor of Musammat Khudayat-un-nissa, but the Subordinate Judge
dismissed the suit on the ground that ““as the defendant (Musam-

mat Khudayat-un-nissa) says that her possession is in lieu of her
dower-debt, which is still due by the deceased, it must be 'ulmmted
that she is in pascesswn of the property in lieu of her do wer- -debt,

In such case it must be admitted that so long is her dower-debt is
not paid 1nher1tance cannot be enforced, nor can the pl’untlf[:'s get
possession of their respective shares > From that decrce of dissmiss- -

al this appeal has heen brought,
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The Subordinate Judge with all his experience should have
known better than to have stated in a judgment that he acted.
upon the statement of one of the parties as to a fact not admitted
by the other side and not found on evidence to be true. As
to whether Musammat Khudayat-un-nissa was in . possession in
liew of ler dower, that is, whether she was in the enjoyment of
a lien for her dower, there.is no evidence to show that either by

contract with her deceased husband, or by any act of his or of the

other heirs, or with their consent, she was put in possession of the
property with the object-of her baving a lien on it for her dower,
Ox her behalf some proceedings in a Court of Revenue were relied-
on as showing that she had an actually wested lien on the property
for her dower. In those proceedings the Court of Revenue, adverse-
ly to the heirs, put Musammat 'Khudayat-un-nissa in possession in
Yieu of her dower. The Court of Revenue had no power or juris-
diction to put this }ady or anyone else in possession in lieu of d‘owér‘,'.‘
or to adjudicate on the question of her alleged right of lien. 8o far
s the question before us is concerned the order of the Court of

Revenue is not only not decisive, but-is beside the question which

we have to decide.

What, according to the judgment of the Subordinate J udge,
admittedly took place was this, the lady was not in possession at the
gime of her husband’s death, Wit immediately on his death seized
his property in order to have a lien for ber dower. We cannot
regard her possession as having been fawfully obtained within the
meaning of the judgment of their Liordships of the Privy Coury:mi]‘ in
case of Mussumat Bebee Backun v. Sheikh -Humrd Hossewn (1),

So far a8 we are aware neither a Muhammadan widow nor any

other creditors can give themselves a lien‘by'taking possession, with- -
out the consent or the authority of the persons entitled, of property

" §o the possession of which those obher persons are entitled, 'If a

Muhammadan widow entitled to dower has not obtained possession
lawfally, that is, by contract with her husband, by his pﬁttiﬁg héi

(1) 14 Moo. I, A., 877 at p. 384

- into possession or by ber being allowed, with the consens of the hejrs
. R A
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on his death to take possession in lien Qf dower, and thus to ohtaina
Hen for her dower, she cannot obtain that lien by taking possession,
adversely to the other heirs, of property to the possession of which
they, and she in respect of her share in the inheritance, are entitled,
Tt would be otherwise if the heirs consented to her taking posses-
sion in order 4o acquire a lien. In such case the Muhammadan
widow on taking possession would obtain a lien for her dower. OFf
course, whether she obtains a lien or not, she can, if her elaim is not
barred by limitation, obtain contribution from the heirs in satisfaction
of such part of her dower as is not proportionately represented by
the share of the inheritance which comes to herself.

We are led to the above conclusion from the inferemce to be
drawn from the case of Musymmut Walkid-un-nissa v. Musymmayt
Skabrattun (1) and the approval of that decision by their Lordships
of the Privy Council in the case of Syud Bazayet Hosscin v, Dools

Chund (2). The view we have taken is supported by the decision
of this Court in Mussumat Meerun v, Mussumat Najeebun (3 )

and in 41 Muhammad Khan v. dziz-ullah Ehan ( (4) and also by

the declslon in Bili Mehrun v, Mussammat Kubeerun (8). We
hold in this case that Musammat Khudayat-un-nissa has failed to

prove that she had any lawful lien on the property left by her-

deceased husband. We were veferred by M. dbdui Raoof, who
appeared for the respondent, to the cases of Woomatool Futima Be-
gum v, Meerunmun-nissa Khanun (6) and of dhmed Hossein v..

Bussammat Khodeja (T) and Balund Khan v. Mussumat Janee.
(8; but it does not appear in those cases that the widow had taken

possession without the consent or authority of the persons interested.

‘We set aside the decree of the Court below, and, the case having
been decided on this preliminary point, we remand it under s, 562
of the Code of Civil Procedure to be decided on ity merits,

Oosts here and hl’ohel to W111 abide the result,

. o | Cause remanded.
. (1)GBLB 54: B : (5)13WR ¢ B., 49,
(‘2)LR.,5IA 211. - (8) 9W. B,, 0, B, 318 e
- (8) N-W.P. . H. C Reps, 1867,1) 385 @) 10 W, R d. E 369
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