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payment into Court on or before the 5th June 1895, of the sum of
Rs. 98,989-12.0 with interest thereon at the rate of six per cent.

‘per annum from the 19th March 1892 to date of payment, and
‘that on such payment these defendants-appellants shall deliver up
to the plaintiff, or to such person as he may appoint, all documents
'in their possession. or power relating to the mortgaged property, and
shall assign to the plaintiff the mortgage of the 11th February
1878, free from all incumbrances created by the defendants-appel--

lants or any person claiming under them, or by those under whom

-they or any of them claim as mortgagees, and that if such payment
be not made on or before the 5th June 1895, the plaintiff shall be
absolutely debarred from all right to redeum these defendants-
appellants orfto sell any portion of the property mortgaged to them.

The defendants-appellants shall have their costs of this appeal
and their costs in the Court below to be paid by the plaintiff.

Appe l decreed.

REVISIONAL CRI!INAL.

Before Sir John Edge, Kt., Chief Justice and M. Jusiz’ae Blaip,
QUEEN-EMPRESS ». ISHRI.

Criminal Procedure Code ss 100, 423—8ecurily fo keep the peace—ippeﬁatc Court:

not (ompetent to require suok scourity— Senlence, powers of appellate Court
z'n respect of. ‘ o .

The Magistrate of a distriet acting asan appellate Court in criminal cases canngt

" malke an order under s. 106 of *he Code of Criminal Procedure. dalu v. The Queen-

Emp:css \1\ and Queen Empress v. Lachman (2) referred to.

. Whete a District Magistrate acting as an appellate Courtin a Cmmmal case

altered a sentence of four months’ rigorous imprisonment to oue of three months’ -

rigorous mprisonment, but imposed a fine of Rs. 10 or in default a farther term of
six wecks’ rigorous imp1isonment keld that as the lattar sentence m'ght involve sy

enbancement of the former such sentence was in excess of the powers of the Magls-

trata haviug regard to s. 423 of the Code of Criminal Procedure.

This was a reference made under s, 438 of the Code of Criminal |

Procedure by the Sessions Judge of Agra. The facts of tbe case
“sufficiently appear from the ]udmnont of the Court.
(1) L LR, 16 Qale, 770, (2) Weakly Notes 189:» p‘201
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THE INDIAN LAW REPORTS, [VOL. XV1I..

The Government Pleader (Munshi Ram Prasad) for the Crown.
Epee, C.J, and Brst, J.—~A Deputy Magistrate convicted
Tshri and others of the offences punishable under ss. 2258 and 8142
of the Indian Penal Code, and for the offencc unders. 2258 he
sentenced the accused to three months’ rigorous imprisonment, and

* further he sentenced them to four monthe’ rigorous imprisonment in

respeet of the offence under s, 842, They appealed. The appeal
was heard by the District Magistrate of Agra. He maintained the
convictions, but altered the sentences. He sentenced them to three
months’ rigorous imprisonment and a fine of ten rupees, or, in default,
6 weeks’ rigorous imprisonment for the offence under s, 2261, and
to three months’ rigorous imprisonment and a fine of ten rupees, or,
in defanlt, 6 weeks’ rigorous imprisonment for the offence under
s, 342, 1le also ordercd the aceused to enter into {heir personal
rccognizances i Re: 100 with two sureties in Rs, 50 each to keep
the peace for one year, or, in default, to undergo simple imprison-
ment for one year. It has been rightly held Ly the High Court of
| S : an ¥y 7 i ) a1 - :
Calentta in [ ve Aslu v. The Quecn-Empress (1), and by this Court
in Queen-Lmpress v. Lackiran (2) that the Magistrate of a district
! ~ - R 4 0o el . 3
when acting as an appellate Court in eriminal cases cannot make an
order under s. 100 of the Cede of Criminal Procedure, Consequently
the orders in respect to recognizances are had, and, so far as the.
recognizances are concernel, they are quashed. The Londs, if oiven,
are to be returned,

Tt appears to us that the \Iamstmte of the distiict exceeded his
jurisdiction under s. 423 of the Code of Criminal Procedure
respect of the sentences under s. 225B. of the Indian Penal <7
in this way. - He mainlained the sentence of three months’ vigor
imprisonment under that section, and added to it a fine of ten 1t apees,
oY m default six weeks’ xdlgmous imprisonment, That was clear] ly
an enhancement of the sentence. The Magistiate also, in" our

e in
Code
ous

~ opinion, enhanced the sentences passed under ¢, 842 of the Indian
. Penal Code. It is true that he reduced the sentence of four months’

rigorons imprisonment to one of three months’ rigor

ous imprisons
(1) 1. Lt B‘ 1b (/31(?., 77,) lllS()n

(2) Weekb Notes 1800 p 20
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nient, but he added to the sentence a sentence of a fine of ten rupees, =~ 1894

or in default six weeks’ rigorous imprisonment, The result might  Qrame.
bo that, if the ten rupees werenot paid, each of these men would E“”;fm
have to undergo practically four months and two weeks’ rigorous Isegr,
-imprisonment instead of four months’ rigorous imprisonment for

the offencg,under s. 342, We set aside so much of the orders of

‘the Distriet Magistrate as related to the fines, and the fines, if paid,

must be returned at once,
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Before Sir John Edye, Kt., Chief Justice and 3Mr. Justice Banerji.

DWARKA DAS (PrAintIPF) ». KAMESHAR PRASAD AXD ANOTHER
(DEFEXDANTS,)#
(Mvil Procedure Code, s, 283 - Jurisdiction— Voluation of suils -Ac! No. XII
of 1887 (Beugal, &e., Civil Courts Act) ss. 19, 21— 4ef No, Y of 1887 (Gene-
ral Clauses Act) s. 3, ¢l. (13).

When the only parties to a snit under s. 288 of Act No. X1V of 1882 are the
execution-creditor or his representative on one side, as plaintiff or as defend;int, and
the claimant-objector or his representative on the other, and the sole question in the
suit hetween such parties is the question whether the property attached in execution
of the decree of the execuiion-creditor i3 or is mof liable to be attached and ssld in
execation of the decres of the cxecution-ereditor, the valve of the' snit, within the
meaving of ss. 19 and 21 of Act No, XII of 1887, which, by ol (18) of 5. 8 of Aet
No. I of 1887, means “ the amount or value of the subjeet matter of the suit,” is the
valne of the property sought to be sold in execution of the deeree, when the aimount:
of the decree exceeds the value of the property, and the value of so much of the ‘pro-
perty sought to be sold as will on a sale satisfy the amount soughc to be realized by
the sale, when tle valuc of the property attached exceeds the amount songht to ba
realized, and that in such latter case the amount which it is sought to realise by a sale-
under tha decree may bz taken as the value of that portion of the property the sale of
which will theoretically, although possibly not in practice, be sufficient to satisfy fha
amount sought o be realised by a sale.

But when in a suit under s. 233 of Act No. XIV of 1882 the chum'mt objectox'
makes the judgment-debtor or his representative party ns defendant to the suit,

* the property attached wust bo regarded as the sub jeet matter of the snit, and the
va,luc of the suit, within the meaning of ss. 10 ﬂnd 21 of Act No. XII of 1887

% Tirst Appeal No. 291 of 1893, f:om Y decree of Babu Wx]ma.dlmb Rm, Sub-‘
ordmate J udcve of Bemres, dated the Hbl M 1rch ]8{)3



