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payment into Court on or before the 5th June 1895, of tbe snm of 
Bs. 98,989'12 0 with infceresfc thereon at the rate of six percent.

' per annum from the I9th March 1892 to date of payment, and 
that on such payment these defendants-appellants shall deliver up 
to the plaintiff  ̂ or to such person as he may appoint, all documents 
in their possessî on or power relating to the mortgaged property, and 
shall assign to the plaintiff the mortgage of the llfch February 
1878, free from all incumbrances created by the defendants-appel- 
lants or any person claiming under them, or by those under whom 
-they or any of them claim as mortgagees, and that if such payment 
be not made on or before the 5th June 1895, the plaintiff shall be 
ahsolatoly debarred from all right to redeem these defendants- 
appellanfcs or to sell any portion of the property mortgaged to them.

The defendants-appellants shall have their costs of this appeal 
and their costs in the Court below to be paid by the plaiutifi.

Apj^eil decreed.

R E V I S I O N A L  C R I ^ i l N A L .

Before Sir John ISdge, KL, CliieJ Jusiice and Mr, Judice JBlair.

Q U E E N -E M P R E S S  v. I S H E L

Criminal Procedure Code ss 100,423— Security ioTcepp i7iepeace—Appellate Court 
not (ompctent to reqii:re suoJi security- Senience, powers o f  appellate Court 

respect of.

The Magistrate of a district acting as an appellate Court in criiuiual cases cannot 
make an order under s. lOG o£ 'he Code of Criminal Procedure. AsUi v. The Queen- 
impress (1), and Queen-Bmpress v. ItacTiinan (2) referred to.

Whift'o a District Magistrate acting as aii appellate Court in a Criminal case 
altered a sentence of four months’ rigoi'ous imprisoameut to ouo of three ulo^ths  ̂

.rigorous inipiisonment, but impofed a fine of Es. 10 or iu default a finther term of 
Bii weeks’ rigoi’ous imprisonmeut j held that as the lattjr sentence might involve an 
enhancement of the former such sentence was in excess o*f the powers of the Magis. 
trate'iiayiiig regard to s. 423 of the Code of Criminal Procedure.

This was a reference made under s. 4)38 of the Code of Criminal 
Procedure by the Sessions Judge of Agra. The facts of the case 
suflTiciently appear from the judgment of the Court. ,

(1) r. L: R., 16 OaIc’., Wwkly Notes 1890, p,SOi:
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1894

Queen-
Emphess

c.
IsilRI.

The Government Pleader (Munshi Ram PrasajJ) for tlie Crovvu.-
Edge, C.J. and B la i r ,  J.—A Deputy Magistrate convicted 

Ishri and others o£ ibe offtiiices punishable under ss, 225.B and 31-2 
o£ the Indian Penal Code; and for the ofieneo uiulor s. 225B h(3 
sentenced the accused to three months' rigorous iropriyonnieut, and 
further lie sentenced them to four months  ̂ rigorous impi îsonment in 
respect of the offence under s. 3I-2. They appealed. The appeal 
was lieard by the District Magistrate of Agi'a. He maintained the 
cunvictiouSj hut altered the sentences. He sentenced them to three 
months’ rigorous imprisonment and a iine of ten rupees, or, in default, 
6 weeks" rigorous imprisouuient for the offence uuder s. 225B, and 
to three montlis  ̂ rigorous imprisonment and a fine of ten rupees, or, 
in default, 6 weehŝ  rigorous imprisonment f.or the offence under 
K. oi2. He also ordered the accused to cuter into thyir personal 
recognizances in Rs. 100 with two sureties in Rs. 50 each to keep 
the peace for one year, or, in default, to undergo simple imprison- 
meut for one year. It has been rightly held by the High Court of 
Calcutta in Jm re Asin v. T/ie Quecn-Mmpress (]),and by this Court 
in Q,nmi’ TMp'e&s v. Laclimaii (2) that the Magistrate of a district 
vfhen acting as an appellate Court in criminal cases cannot make an 
order under s. 106 of the Cede of Criminal Procedure. Conseciuently 
the orders in respect to recognizances are bad, and, so far as the 
recognizances are concerned, they arc quashed. The bond.s, if given, 
are to be returned.

It appears to ns that the Magistrate of the distiict exceeded his 
imisdiction nnder s. 423 of the Code of Criminal Procedure in 
respect of the sentences uuder s. 225B. of the Indian Pena] CJode 
in this way. He maintained the sentence of three months" rigorous 
imprisonment under that section, and added to it a fine of ten ruDees 
or in default six weeks’ rigorous imprisonment. That was clearly 
an enhancement of the sentence. The Magistrate also, in' our 
opinion, enhanced the sentences passed under s. 312 of the Indir 

. Penal Code. It is true that he reduced the sentence of four months
la ii

rig'oi'ons imprisonment to one of three months' rigorous imprison-
(1) L li . B'j 16 Calc,, ( oj Notes ISOO p 20
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ment; but he added to the sentence a sentence of a fine of ten rupee?, 
or in default six weeks  ̂ rig'crous impnsonraeut. Tbe result miglvt 
bo thatj if the ten rupees were not paid, each of these men would 
have to undergo practically four n'lonths and two weeks  ̂ rigorous 
imprisonment instead of four months’ rigorous imprisonment for 
the offenc(^under s. 342. We set aside so much of the. orders of 
the District Magistrate as related to the fines, and the linesj if paid, 
must be returned at once.

APPELLATE CIVIL.
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December 11,

Before Sir John Edffe, Kt.  ̂ Chief Justice and Mr. Justice Banerji.

DWARKA DAS ( P l a i n t i f f ) c . KAMESHAR. PRASAD Â l̂> an' o t h e ii

(Depesdauts.)*
Cwil Frocedurfl Code, s, 2%‘d -  Jurisdiction— TalTKxtion of sv. Us -A c t  No. X J I  

q/1887 {Bengal, Civil Courts Act) 19, 21— Act No, 1 d/1887 (_G-ene. 
ral Clauses Act) s. 3, c7. (13).

WLen tlic only parties to a suit- nnder s. 283 of Act ?\o, XIV or 1882 arc tho 
execution-creditor or his representative on one side, as pkintiff or as defendant, and 
tlio claimanfc-objector or his representative on the othci", and the soie question in tho 
suit between siich pariios is the question whether tho property attached in execntion 
of the decree of the execution-creditor is or is not liable to be attached and sold 3n execution of the decree of the csecution-ereditor, the value of the suit, within the 
mea'Tiing of ss. 19 and 21 of Act No. X ll  of 1887, which, by ch (iS) of s. 3 of Act 
No. I of 1887, means "the amount or value of the subject initter of the,suit,”  is the 
value of the property sought to be fold in execution of the dccreo, when tho amount 
of the decree exceeds the value of the property, and the value of so much of the pro­
perty sought to be sold as will on a sale satisfy the amouufc souglic to be realized by 
the sale, when the value of the property attached exceeds the amount sought to bo 
reaHzed; and that in such latter case tho amount which it is sought; to realise by a sale 
under tha decrec may bj taken as tl)o value of that portion of the property the sale of 
which will theoretically, although possibly not in practice, be sxiffieient to satisfy tlifi 
amoimt sought to be realised by a sale.

But when in a suit under s. 283 of Act No. XIV of 1882 the elaimant'objecfcop 
malces the jndgmenfe-debtor or his representative paa’ty ns defendant to the suit, 
the property attached must bo regarded aa tho subject mattef of the suit, and the 
value of tho Suit, within the meaning of ss. 19 and 21 of Aefc No* XII of 1SS7

^  Tirst Appeal No. 291 of 1893, from a decrec of Babu J îlmadhnb Bai, Sub­
ordinate Jvidge of Benares, dated the I4t<h March 1,093.


