#01,. XV ALLAHABAD smm‘s;
APPELLATE CIVIL.

Before Sir Joks Bige, Bt., Ohbef Justice, and My, Justice Ranersi.
LACHMI NARAIN axp orEERS (DEFENDANTS ) », MUHAMMAD YUSUF
‘¢ PLAINTIFE).*

HMortgage—det No. IV of 1882 (Transfer. of Property Act), 4. G0—~Breaking up of
security—Mortgagee allowing morfgagor o pay o portmn of the marfgage
debt anc releasing part of the morigrged property.

A mortgagee by allowing his mortgagor to pay a portion of the mcrtmge -debt
and releasing a proportionite pirt of tie mortgaged property does not thereby
entitle the mortgagor or hig representative to redeem the rest of the morigaged
property piece-meal. = Marane Ammawna v. Peadyals Perubofulu (1) and
Subramanyan v. ]E[amlayan (2) not fol]oWed

TuE facts of this case as stated in the judgment of the Court
of first instance are as follows :—

One Mukand Singh was owner of 2§ biswas in mauza Chhalesar
and of sharés in a large number of other villages,

He first, on the 12th of February 1878; jointly with his
nephews, Jawahat Singh and Karan Singh, morteaged the 2L bis-
was in mauza Chhalesar, together with shares in other villages, to
Lachmi Narain and others for Rs. 40,000 and executed a mortgage-
deed. Again on the 31st of May 1878, Mukand Singh mortgaged
the same 24 biswa share in mauza Chhalesar with shares in other
villages to Sukh Ram for Rs. 4,480, and executed a mortgage-deed,
Subsequently, on the 20th of March 1880, Mukand Singh mortgaged
for the third time the 2} biswas in mauza Chhalesar to the plaintiff,
Muhammad Yusuf, the mortgage-deed being written in the name of
Jani Bijai Shankar, The first and second mortgagees sued for sale
oh theii' mortgao'es and obtained decrees in their favor on their res-
pective mortgages. 'The plainiff sued for redemption of the share

“in.mauza Chhalesar above mentioned upon payment by him of the

proportxonaﬁe amount which might be considered to have been demeedv

in 1eepeet thereof in the pmor mmtgagees suits, and for sale of the

- *Pirst Appeal N 0. 47 of 1893, from a decrss of Maulvi: Muhummad Mazhir .

" Husain, Additional Sabordidate J udge of Aligarh, dated the 8th November 1892,
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ghare in satisfaction of the amount due to him and the sums which
he would have to pay to the first and second mortgagees. The
plaintiff also impleaded certain subsequent mortgagees of the same

property.

The first set of inorlgagees pleaded that the plaintiff’s mortgage
was fictitious and collusive and without consideration. They alleged
that Mukand Singh, Kharan Singh, Jawahar Singh, Sher Singh
and Naulat Singh had mortgaged 10 biswas of mauza Chhalesar
to them, and that Sher Singh and Naubat Singh had paid half of the
mortgage money and redeemed half the property, and that in cons
sequence of this transaction the claim to redeem by payment only
of a proportionate share of the mortgage money, and not a meiety
thereof and interest, was improper, They also pleaded that the
account and the proportionate shares of the mortgage money had been
wrongly caleulated by the plaintiff; that the claim was bad for mis-
joinder of defendants, and that the claim for interest after due date

was bad in law,
The representatives of the second mortgagee pleaded that his.

elaim was prior to that of the plaintiff ; that as the morto'a.ge was a
joint mortgage the whole amount due under it should be paid by

the plaintiff ; and that the amount of the proportionate share stated
‘by the plaintiff was incorrect, ’

The remaining defendants did not appear.

The Court of first instance (Additional Subordinafe Judve‘ of
Aligarh) tound on the various issues as to the genuineness of the
plaintiff’s moitgage that the bond sued on was a genuins bond
executed by Mukand Siugh in the name of I anj Bl;ax Shankar, but
in reality for the benelit of the plaintiff ; and, as to the issue whe-
ther the plaintiff was entitled to redeem upon payment of a
proportionate part of the mortgage money, that, as to the first
mortgage, Sher Singh and Naubat Singh had in fact, as alleged

paid balf the mortgage money and redecmed half the property,

and, as to the second morigage, that Sukhram, ‘the original mort-,
gagee, had in exerution of his decree on the mortgage brought,
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to sale a part of the ‘mortgaged. property only and purchased

it himself, The Court therefore came to the. conclusion that both
the prior mortgages had been Lroken up so as to admit of the
plaintiff elaiming redemption vn payment of a proportionate share
only of the mortgage money.

.On the queg‘cion of the proportionate amounts due on the two

mortgages, the Court found that Rs. 1,447-8-0 was due on the first

mortgage and Rs. 6,415 on the second mortgage and passed a
decree in favor of the plaintiff,
 The first set of mortgagees appealed to the Ligh Court,
* Pandit Sundar Lal and Babu Ralan Chund, for the appellants,
MrasHameed-ullak and Mr, dbdul Mujid, for the respondent.

Enes, C.J ., and Bawersr, J~The only question before us in
this appeal is whether the defendants-appellants, having received
from the mortgagor a moiety of the mortgage-debt, and having, on

that payment, released a molety of the mortgnged proyerty, have

therely broken up their mortgage so as to allow the plaintiff to
redeem that portion of the mortgaged property in which he is inter-
ested by payment of a proportion of the mortgage-debt still due to

these defendants-appellants. The rule as to the redemption of a
portion of mortgaged property on payment of a proportion of the
mortgage-delt which has been acted on in these provinces since the

passing of Act No. IV of 1882 is to be deduced from tha last para-

glaph of 5. 60 of that Act. We may say that before the passing of |

“Act No. IV of 1882, the principle to be deduced from the last
parwmp‘x of s. 60, to which we have referved, was the principle, so

far‘as we are aware, which was applied in these provinces, and the

"right: to redeem adversely a portion of the mor tgaged property by
payment of a proporuomte part of the mortgage-debt was, when

not ‘stipulated for in ‘the contrast, confined ‘to cases in Wblbh the |
mottgagee or mortg'xgees had aoquued, in whele or in part, the
share of a mortgagor, Mr. 4bilul- M.qid, for the respondent, has
~contended that whenever the mortgwee receives’ paymunt of a por-
tmn of the moxtoage-debfm, aud in coxxsxderat«mn of sueh payment‘
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releases from the mortgage part fof the property mortgaged, he
breaks up the contract of mortgage and the mortgagor or any per-
son interested in the mortgaged property becomes entitled to
redeem a portion or portions piece-meal by payment of a propor-
tionate amount of the debt remaining due; and he cited as author-
ities for that proposition, Murann Ammanna v. Penfiyala  Perubo-
tulu (1) and Subramanyun v. Mundayan (2). All we need say as
to the case of Murana dmmanna v, Pendgala Perubotulu is that it
was decided before the coming into force of Act No. IV of 1882,
The decision in the case of Subramanyan v. Mandayan apparently
followed the decision in Marana Ammanuna V. Pendyala Perubotulu.

In our opinion it would be contrary to public policy to hold that a
mortgagee, by .allowing a mortgagor to pay off a portion of the
mortgage-debt and so release a portion of the mortgagel property,
broke up the mortgage contrict so as to allow the mortgagor or
any one else interested to redeem the remainder of the mortgaged
property picce-meal. If such were the law, a hardship wounld
be imposed on mortgagors, for mortgagees would undoubtedly
refuse to receive from mortgagors part payment of a debt on condi-
tion of releasing a part of the mortgaged property. In this case
the plaintiff must redeem the mortgage of these defendants-appel-
lants,—he is a puiene mortgagee. The Court, below ascertained
that on the 19th March 1897, which was the day on which the
suit was instituted, the total amount ‘l'emaining due to these
defendants-appellants on their mortgage was Rs, 98,989-12-0, and
on that basis arrivel at a sum of Rs. 4,997-8-U which was fixed as
the proportionate amount to be paid by the plaintiff. The plaintiff
has not challenged the correctness of those figures as ascertained

byvtbé'Court below, and consequently we take them as the basis
of our deeree.

We vary the decree of the Court below 5o far as the plaintiff
and these defendants-appellants are concerned by decreeing that the
plaintiff shall be entitled to redeem the mortgage of the 11th Feb-
raary 1878, ab plesent vested .in these defendants- appellanbs, by

{1):1. L.B.,.8.Mnd., 230, r(z)x L.R. 9Mad,4ss.
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payment into Court on or before the 5th June 1895, of the sum of
Rs. 98,989-12.0 with interest thereon at the rate of six per cent.

‘per annum from the 19th March 1892 to date of payment, and
‘that on such payment these defendants-appellants shall deliver up
to the plaintiff, or to such person as he may appoint, all documents
'in their possession. or power relating to the mortgaged property, and
shall assign to the plaintiff the mortgage of the 11th February
1878, free from all incumbrances created by the defendants-appel--

lants or any person claiming under them, or by those under whom

-they or any of them claim as mortgagees, and that if such payment
be not made on or before the 5th June 1895, the plaintiff shall be
absolutely debarred from all right to redeum these defendants-
appellants orfto sell any portion of the property mortgaged to them.

The defendants-appellants shall have their costs of this appeal
and their costs in the Court below to be paid by the plaintiff.

Appe l decreed.

REVISIONAL CRI!INAL.

Before Sir John Edge, Kt., Chief Justice and M. Jusiz’ae Blaip,
QUEEN-EMPRESS ». ISHRI.

Criminal Procedure Code ss 100, 423—8ecurily fo keep the peace—ippeﬁatc Court:

not (ompetent to require suok scourity— Senlence, powers of appellate Court
z'n respect of. ‘ o .

The Magistrate of a distriet acting asan appellate Court in criminal cases canngt

" malke an order under s. 106 of *he Code of Criminal Procedure. dalu v. The Queen-

Emp:css \1\ and Queen Empress v. Lachman (2) referred to.

. Whete a District Magistrate acting as an appellate Courtin a Cmmmal case

altered a sentence of four months’ rigorous imprisonment to oue of three months’ -

rigorous mprisonment, but imposed a fine of Rs. 10 or in default a farther term of
six wecks’ rigorous imp1isonment keld that as the lattar sentence m'ght involve sy

enbancement of the former such sentence was in excess of the powers of the Magls-

trata haviug regard to s. 423 of the Code of Criminal Procedure.

This was a reference made under s, 438 of the Code of Criminal |

Procedure by the Sessions Judge of Agra. The facts of tbe case
“sufficiently appear from the ]udmnont of the Court.
(1) L LR, 16 Qale, 770, (2) Weakly Notes 189:» p‘201
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