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mortgage-deed, as a mortgage-deed is defined in clause 18 of 5, 3
of the Indian Stamp Act of 1879, Tt isan instrument by which,
for the purpose of sceuring a future debt, that is, the rent to be
paid, and for securing the performance of an engagement, that is
the engagzement to p'iy the rent and to deliver the other articles
yearly, the lessees ereated in favor of the lessor a right over qpeu—
ﬁed property.

As to the second question, in our opinion the document in ques-
tion cannot be regarded as an instrument comprising or relating
to several distinet matters, The matter to which the instrament

‘relates was the terms upon which the lessors let the land and the |

lessees took the holding. The mortgage was not a distinct matter
from the lease, * It was as much the matter of the lease as an  ordi-
nary covenant to pay would Le part of the matter of the lease,
We are consequently of opinion that pavagraph 2 of s, 7 of Act No.
T of 1879 applies to this case. We are fortified in this opinion by
the decision of the Calcutta High Court in Bz paurte Hifl (1).  The
papers will be returned fo the Munsil through the District Judge
with this expression of our opinion. There ave soms independent

papers which have been sent up with the document we have expressed

our opinion upon, but Lhere is nothing to show whether thiose papers
are relevant or not. The opinion which we express is simply on the
document in question.
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be shown by the evidence of the Dolice officer that he did make a statement favore
able to the accussd, which the witness denies having made; and if the statement
was nt the time reduced into writing by the Police officer he would be all.wed
to refresh his memory by veferring to it; but the written statement itself, when the
statement Dbas been reduced into writing (according to the section it must not be
signed by the person making it) cannot be used as direct evidence of what was state
ed by thie witness to the Police officer.

Such statcmeuts as above described made as to the presence of au acensed
person at the commission of an offence and nob being statements to wlich the
second paragraph of s. 162 of the Code of Criminal Procedure applies, cannot legally
be used as evidence against the accused.

T facts of this case arve fully stated in the judgment of the
Court, | '

- Balu Safya Chandar M ukeryi, for the appellants,
The Public Prosecutor (Mr. 4. Straciey), for the Crown.,

Epar, C. J., and Baxursi,J.—Eighteen men were convicted of the
offence punishable under s. 302 of the Indian Penal Code by the appli-
cation of 5. 149 of that Code. Thoze eighteen men have appealed.

The undoubted facts are that there was ill-feeling  existing
between the Muhammadans of the village of Sewanpur and those of
the village of Kanci. Some time before the date on which the
murder in question was committed, one of the Muhammadans of
Sewanpur had heen killed by Muhammadans from the village of
Kanoi, The man who was killed was the uncle of Taj Khin who
is one of ths men convicted in this case. For that murder some of
the Kanoi Muhawmadans have been punished, On the 8th of
Apnl last, the Mulhammadans of the neighbouring villages assembled
“on the aceasion of the Jd-ui- fitr at the Idyak of . the mosfue ab
Sahawar. On that occasion about fifteen men from the villige of
Kanoi and a lage number, estimated at from sixty to seventy, of
the Mubammadans of Sewanpur also assembled. The evidence
shows that of the large erowd of Muhammadans asaembled at the
mosque the men from Sewanpur were the only men armed with
Lithis. The Kanoi men were unarmed. Itis also beyond disyute
tha.t on that occasion, and elose to the 1/ gk, the men from Sewan-"
~ pur, or some of them, attacked with their /dt4is the men from Kanm,
and that that attack was made withoul any provocation, It is
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further beyond dispute that Chaddan Khan, one of the Kanoi men,

was severely beaten by the Sewanpur men with Zé#%zs and that he

died from the results of the injuries which he received. It is also
beyond doubt that several other of the Kanoi Muhammadans receiv-
ed injuries more or less severe from [dthi blows inflicted by the
Séxvanpux‘ Mmhammadans on that ogeasion,

There were nineteen men from Sewanpur pub on their frial before
the Sessions Judge: one was acquitted, the others were convicted.
We have now to decide what was or what were the offence or
offences committed on that oceasion, and which of these eighteen
men were proved to have been guilty of committing an offence on
that.oceasion.

Before dealing shortly with the evidence, as we propose to do,
it is necessary to refer to some evidence which was made use of
against some of these men at the Sessions trial. It so happened
that the Sub-Inspector who was in charge of the neighbouring théina
was present when the attack on the Kanoi men was made, Imme.
diately after that attack he asked the wounded men for information,
Whether it was for information as to the particular men who assault.
ed them, or whether it was for information as to the Sewanpur men
who “were taking part in the attack generally, is not very clear,
Each of the wounded men made to the Sub-Inspector a statement,

and eich of those men who happened to be examined at the Sessions
trial very considerably enlarged in hisevidence at the trial on the state-

ment male to the Sub-Inspector hy giving more names of assailants.

The Sessions Judge in convieting these exgbteen men appears to
have relied, as against some of them at least, on the fact that i:hey
had been mentwned to the Sub- -Inspector on the 8th Apnl by the
wounded men of Kanoi. Mr. Satya Chandar Muker}z who appear-
ed here for these eighteen appellants, contended, and we think
rightly, that the statements, with the exeeptxon of that of Chaddan
Khun, which werc statements other than dymg declamhons, fell
~rithin the pmlnbxmon of the ﬁrst parao'laph of 5 162 of the Code
of Cummal Procedure, - The last paragraph of hhat section did not
apply to these statemsnis. These statements were mads to ths
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Sub-Tnspeetor by persons in the course of an investigation by him
undér Chapter XIV of the Code of Criminal Procedure, and, as the
second patagraph of s. 162 did not apply to them, we are of opinion
that they cannot legally be used as evidence against the accused,

‘M. Salya Chandar Mukerji also contended, and we think rightly,
that the first paragraph of that section does not prolibit using in
favor of an accused person the statements to which that paragraph
relates, Generally, we agree with that contention, but the state-
ments can only be used in favor of an accused person when the
statements are legally brought as evidence hefore the Court, tha.t‘
is to say, a witness having been cross-examined as to a statement,
may be shown by the evidence of the Police officer that he did make
a statement favorable to the accused, which the witness denies
having made ; and if the statement was at that time reduced into
writing by the Police officer, the officer would be allowed to reflesh
bis memory by referring to it; but Lhe writteh statement itself,
when the statement has been reduced into writing faccordmg to the
section it must mot be signed by the person making it), cannot be
used as direct evidence of what was stated by the wituess to the
Poliée officer. We mention th1s, as Mr, S(tfj[l Chardar Mukcuz

has relied upon the fact that with regard to some of these men the

ev1den('e .given by them at the trial varied from their statements
made to the Sub- -Inspector or went considerably beyond them. He
has asked us not to attach credit to the evidence of those witnesses.

The first case with which we propose to deal is that of Ewaz
Khan, It appears that the only one of the Kanoi men who men-
tloned to the Sub-InsPector at, the tlme that Lwaz Khan was ‘one
of ‘the a.ttackmg party was Fanu Khan, Fa;]u Khan was examin-
ed before the Mamstra,te, but does ot appear to have been examin-
ed at the Sessions trul, a.nd further, his deposrmon before the
Maglstrate does not appear +o have been made part of the record of
the Sessions trial meg to that; oxmssmu we are of opmxon that
it is safer to give Kwaz Khan the beneﬁt of the doubt ‘and to

\qut him, althoufr‘h he was spoken to by some of the witnesses'at
the Sessions trial,
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We set aside the conviction and sentence passed upon Ewaz
Khan, and acqult him of the charge of which he was convicted, and
direct that he be forthwith released.

One of the witnesses. exammed at the Semnns trial who had
made a statement to the Sub- -Inspector was Nur Khan, He men-
tioned to the Sub-Inspector, oz the 8th of Apul the names of
seven men as having been engaged in the atta.ck At the Sessions
trial he swore positively that the whole mneteen men then on trial

were engaged in the attack, It seems to us that Nur Khan by .
the time the Sessions trial arrived, had made up his mind to swear

to men having been present on the 8th of April, whom, on the 8th
~of April, he had not seen in the attack. 'Tlree of the convieted

men, viz., Nalm Kha.n Bhule Khan and Asad Khan, were named‘

on the 8th of Apnl by Nur Khan only to the Sub- Inspector. At
the Sessions trial other men of the Kanoi witnesses, who had not
mentioned those men’s ' names to the Sub-Inspector, swore t0 them

as hamng been of the attacking party.

There was another witness examined at the Sessions trial who
had made a statement to the Sub—Inspector on the 8th of April, to
whom we shall now refer. This witness was Man Kban. He was
the only one of the Kanoi men who, op the 8th of April, mentioned
the eonvict Saﬂu Khan as one of: the attacking party. Man
Khan told the Qub-Inqpeetor that fom men had attacked him with
lithis and thab the first blow was mven by TaJ Khan &t the Ses-

gions trial he mentmned the names of two men as ha,vmn- attacLed |

 him with latﬁu and he did not sugg cest that Taj Khan had struck
.hlm at all, or had ever been nearer to him than a distance oi’ e1ght
or ten yards, We do not ﬂnnk that it would be safe to rely on
the gvidence of NIan Kh«n or Nur Khan, a,nd as the four men lust
named by us, »i,, Naim Khan, Bhure Khan, .-\sad Khan and Sa.llu
Khzm, were at the time mentloned only by one or -another of those
two Wn‘nﬂs~=ek we rrlve them the be wﬁt of the doubt and acgmt-

mnde the convxctmns and santen,ceq and dnect tha,t they be forth-‘

thh released.
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Bave niow to deal with the dagé of Taj Khan, Mubdmmad

“Ali Khan Nazar Mnhammad Khan and Jangi Khan.

Tt is proverl to our satisfaction that Taj Khan was the man who
gave the order to his fellow-villagérs to attack the Kanoi men, and
that he, Muhdmmad Al Khan, Nazar Muhammad Kban and Janwl
attacked Chaddan Khan of Kanoi with their Zdt4és and, inflicted on
Bin such serioue mJurlee as to result in his death. We have no
doubt that these four men were properly convicted of murder and
sentenced under s, 302 of the Indian Penal Code. We dismiss the
appéals of Taj Khan, Mubammad Ali Khan, Nazar Muhamma.d
Khan and Jangi Khan,

fhere Temain nine men whosé casés havé to be disposed of.-
‘We do not believe that the common objeet of the Mubammadans
of Sewanpur was to commit murder, nor do we think that any one
of these nine men knew that murder was likely to he committed in
the attick on the men of Kanoi. We believe that the comimon
object was to attack the Kanci' men with Zdt4és and fo inflict on-
them serious injuiy, such bodily i injury as might be hkely to cause
death, but we do not think that common object was to comm1t the
offence of murder as deﬁned in 8. 302 of the Indian Penal Code.

We alter the convmtlons of thesd niefi to convictions under s. 804,
read with &, 149 of the Indian Penal Code. Although we do not
believe that the common object of this unlawful assembly was té
commlh_ murdex, we believe the undoubted object was to inflict serious
injury on the Kanoi men. The Sewanpur men took their opportunity
of having their revenge. The Sewanpur men came to the I/gak
armed with Jd‘his, prdbably knowing that the Kanoi men would be

‘" unarmed. They obeyed the order of their leader and. Jjoined in the
#ttack which resulted in the offence committed by these nine men.

We think, however, that it is nob necessary that these mén

should bé transported for life, and altering their convictions we also

altér their sentences, and sentence Daraz Khan, Badulla Khan,

Sﬁabamaﬁ Khan Amnana’ Khan, Badal Khan, (‘hunm Khan, Dﬂaw
- War Kban Ghafur Klw.n and Man Kbau to he r1go1ously mlpi‘l-

soned for seven years,



