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that the object of the prolnbltlon in the last clause of 5. 258 is {o
compel the judgment-debtor to be eareful to apply to the Court to
hava recorded as certified any payment e may have made on aceount
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of the decree if he desire that such pryment should be vecognised Ly Awax ‘?ncm.

the execution Court as against the decree-holder execating the
decres, That nrohlbmon does not, in my opinion, apply to a case
like the present. *For these reasons I am of opinion that tie dearee-
holders ouo‘ht to have heen allowed to prove payment. Thure was on

hat point a distinet issuz before the lower Court, as the decree-
holders had asserted and the judgment-deltor had denied the pay-
ments. That issue ought to have been tried and decided. I remand

~d

the following issue under s, 566 to the lower appellate Coutt, riz. 1—

Did the judgment-debtor pay all ov any, and if so whi-h, of the
first eight ipstalments due on the decrse, dated the 10th rjcptember
18857

The lower Court will allow the parties o produce evidence on

this point.  After receipt of the finding ten days will b» allowed

for objections,
Issue referred under s, 586 of the Code of Civil Proc. dure,

qu’d)*@ Sir John Edye, KZ., C’qu Justice, and 3r. Justice Baner/i,
ITAIDR1 BEGAM (PrATNTIFY) o NATHU (DDID\DA\T)

Act No. IV of 1832 (Transfer of Property Act), s. 106~ Landlord and tsngnt— .Suz,f
i efectment - Notice to quit—Denial of Landlord's titly by defendant before suit,

In a suit by & landlord for ejeetment of a tenant, no notice of determination of
¥

tenaney, under s, 106 of Act No. IV of 1882, is neeessury where the defendant his, prior .

to the suit baing brovght, denied the plaintifi’s title as landlord and that there was
_any coutpact of texancy bebween them. Unkamma Deri v. Vaikuuta HleZe €))
and Dodh v. Madhaoreo Nureyan Gedre (2) veferred {c.

THE facts of this case are as follows T

“T,he plm‘nmff sued for the eje tmmt of the defendant frorn &
J hbuse and for ‘rent al’ie‘vinn' tha‘c the de&endunt had taken the house‘

# Second Appm.l No. ~.U.4 oF 1894, 1mm a decree of Mauivi Jabar Husam, Sub« -
mdmau Judge of Bareilly, dated the 10th February 1891, confirming a. deurec of -

Maum Abmed Ah, Munusif of B,m,xlly, da,tel the 236h January 1892,
WL L R, 17 Mad, 218, (2) LLR, 18 Box;; 116. !

1894
August 11,
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on rent executing a lease on the 12th of July 1874, Dbut, since the
12th of July 1889, had declined to pay the rent. The plaintiff
had therefore sued the defendant for rent in the Small Cause Court,
but the defendant denied that he was a tenant of the plaintiff, and,
as the suit involved a question of ownership, it was dismissed by
the Small Cause.Court.

The defendant pleaded that the lease was inadmissible in evi-
dence, not having been registered, and that, having been held to be
concocted, the question of its genaineness could not be re-opened.
He also pleaded that the claim for rent was res judicaty, and that
the house belunged to the defendant’s hrother; and lastly that the

‘suit was unmaintainable, inasmuch as no notlce as required h} 8,

106 of Ant No, IV of 1582 had been served upon -him,

The Court of first instance (Munsif of Bareilly) dismissed the

‘elaim for ejectment, holding that the service of notice under s 106

of the Transfer of Property Act, 1882, was essential, but decreed
the claim for sueh portion of the rent as had not been the subjeet of
the previous suit in the Court of Small Causes.

~ The plaintiff appealed ; and the lower appellate Court (Sub-
ordinate Judge of Bareilly) dismi.sed the appeal upon g grounds similar
to those upon which the Munsif’s judgment was based.

'.I.‘he pl-untiff then appea]ed to the High Court.

Mr. Adbdul Laoof and Maulm Ghudane Myjtabs, for the appellant
Munshi Madko Prasad, for the respondent.

Ever, C. J., and Baxgrst, J.—The suit, out of which this appeal
arose, was one for ejectment and also for arrears of rent., = As to
the claim for arrears of rent, that was barred unders. 13 of At
No. X1V of 1882 by the decisicn in a prior suit b10110ht in a
Court of Small Causes, It was contended here that as a Court of
Small Causes could not have tried the suit for egectment its deci-

sior did not: opoerate as res judtoata qud the claim for rent, Thah isa
- mistaken wontentivn., A Cowrt of Smul) Causes is vompetent to
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try this suit so far as it relates to the cause of action with reference
to the rent, and the fact that the Court of Small Causes is not com-
petent to try this suit so far as it is a suit for ejectment, does not
make s. 13 of the Act inapplicable on the question of the rent. The
suit, so far as the claim for rent was concerned, was rightly dis-
missed, and we dismiss this appeal, so fur as it relates to the claim
for rent, with proportionate costs,

The suit for possession of the house by ejectment of the defend-
ant was dismissed on the ground that no notice determining the
tenancy as required by s. 106 of Act No. IV of 1882 had been
given. A notice was not necessary in this case, as, in the prior suit
‘to which we have referred, this defendant had denied the plaintiff’s
title and denied that there was any contract of tenaney hebween
them. , The question as to whether in such a case a notice is neces-
sary has been considered in several cases in this Court : but we think
that the law 1s now well seftled, and we cannot hetter express it
than by quoting the judgment of Muttusami Ayyar and Rest, JJ.,
in Unhawma Deviv. Vakunts Ilrgde (1), What those learned
Judges said was :—“ Nor is there any doubt that the tenant forfeits
this right to notice by denying the landlord’s title prior to suit, It
is also seftled law that the denial of title for the first time in the
suit does not disentitle the tenant to notice, for the reason that the

plaintiff is bound to show that at the date of suit he had a complete

-cause of action; and subsequent denial of title, even if false, does
not release the landlord from proving his case or amount to a waiver
by the defendant of his right to notice.” The same subject is
veferred to in the judgment in Dedku v. Madlavrao Nurayan
Gaodre (2). We set aside so much of the decisions of both the lower
Courts as dismissed the plaintiff’s suit for possession of the house,

and we remand this case under s, 562 of Act No. XIV of 1882, to

the Court of first instance for trial of the suit, so far as it relates

to the house, on the merits. Costs of this appeal and in the Court

~ below are allowed to the parties in proportion to their suécess. ’

ﬁaﬁsé remandeds
(1) LI Ry 17 Mad, 218, (2)L. L. R, 18 Bomy 116
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