VOL. XVIL] ALLAHABAD SERIES.

this suit, so far as it claims possession, must fail, the dower debt

Leing still due,

It bas been held on several ocecasions in this Court that a
Muhammadan widow in possession in lieu of her dower cannot sell
any portion of the property. She eannub give a good title to any
portion of the properby, inasmuch as her position is only that of a
widow in possession in lien of her dower. It has never been held,
so far as we are aware, that a Muhammadan widow, under such
circumstances, can grant a valid mortgage of any portion of the
property in her possession in lieu of dower, and the principle of the
decisions in which it has heen held that she may mnot sell, appears
to us to apply equally to the ease of her attempting to mortgage

We allow this appeal to the extent of giving the plaintift a
decreemdeclaring that the mortgage is inoperative and passes no
title to the male defendants.

In other respects we dismiss the appeal. Each party will bear

its own costs, .
. Decrec modiied.

Before Sir Jokn Edge, Kl., Chief Justice, Mz, Justice Ifnow, Mz, Justice Blair,
My, Justice Banerji and Mr. Justice Burkiti

AMRIT RAM AND ANoTHER (DEFENDANTS) 9. DASRAT RAM AND OTHERS
(PLAINTIFFS),*

Civil Procedure Code, ss. 525, 526 — Arbitration—O¥ ection fo application to file an
awrd in Court that one parly had not agreed fo refer any matter fo apbi-
tration—Jurisdiction of Court to determine whether the parties had or had
not referred the matter in guestion to arbitration.

« A¥ objection to an application made under s. 525 of the Code of Civil Procedure
that the parties had not agreed to refer to arbitrabion any mabter, or bal agreed to
rofer some only of the matters determined by the award, or that the document alleged

“to be an award was not an award of the arbitrators, is an objection which must be
considered and datermined under s. 526 upon evidence by the Court to which the
apphcnbxon is made. Chowdhri Murtazs Hossein v. Mussumat Bibr Bechunnissa (1);

Samal Nathyv. Jaishankar Dalsukram (2); Venkatesh K/za.nda Y. Gﬁanapgavda 8);

* Refexenee to the Full Bench in First Appeul No 244 of 1892, decided on the-

"th Novewher 1894,

8 (1)LR 31.A.209. (2)ILR.,9Bom 254
‘ ()ILE 17 Bom,, 674, .
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Lally Isharee Parshad v. Harbajan Tewaree (1) ; Hussains Ribi v. Mohsin Ehan
(2); Surjas Raot v. Bhikari Raot (3); and Murammed Nawaz Khan v. Alam
Rhan (4) ; veferred to.

Tagr facts of this case are as follows :—

One Salig Ram applied under s. 525 of the Code of Civil
Procedure to the Court of the Additional Subordindte Judge of
Ghézipur praying that an award, which he alleged had been made
on the 9th of September 1888, between himself and the opposite
parties, his father and fwo brothers, might be filed in Court,

The opposite parties, Amrit Ram the father and Raja Ram the
hrother of the applicant, hoth filed written statements, in which they
severally denied that any arbitration had taken place to their know-
ledge, and asserted that the whole property, the subject of the
arbitration set up by the applicant, belonged solely to Amrit’ Ram.
Amrit Ram also pleaded that if there had been a reference to arbitra-
tion the reference was invalid as not heing in writing and registered.

The Additional Subordinate Judge held that it was not neces-
sary that the reference to arbitration should have been registered,
and that there had in fact been a reference to arbitration as alleged
by the applicant and a valid award made thereon, He also held that
no gronnd such as is mentioned in s. 520 or s, 521 of the Code of

Civil Procedure had been shown against the award, and accordingly

ordered that the award should he filed in Court.

‘No judgment, however, was passed and no deecree was drawn

~up by the Court in accordance with th's last mentioned order ; and

subsequently ‘the sons of Salig Ram, who had meanwhile cued
applied to the Court that a decree might be drawn up in accordance
with the award and in pursvance of the Court’s order.

Amnt Ram and Réja Ram resisted this apphcatlon on vauous
technical grounds, but the Court overruled their objections and
passed judgment in the terms of the award, hkemse‘oxdeung a

- decree to be prepared in aceordance with those terms,

(1) 15 W. R, (F. B.) 9. (3) I T. B, 21 Calc., 213.
(2) L.L R, 1 AlL, 156. (4) L. R., 18 1. A, 75.
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 Amrit Ram and Réja Ram appealed to the High Court urging
the following pleas:—

(1) Because there was no reference and consequently no valid
award to form the basis of a deeree; (2) beeause the evidence shows
that there was no reference whatsoever; it was also bad for not
being in writing and registered ; and (3) because the award is also
bad under 534520 and 521 of the Code of Civil Procedure.”

On the appeal coming hefore a Division Bench it was referred
to a Full Bench of the whole Court for consideration of the ques-

tion raised, as stated in the opening words of the judgmen? of the
Full Bench,

Babu Viddya Charan Singk, for the appellants.
Muushi Gobind Prasad, for the respondents.

The judgment of the Court (Epcer, C. J., Knox, Brair, Baxers
~and Bugikirr, JJ.), was delivered by Epce, C.J.:—

The guestion which we have had to consider in this reference 1o
the Full Beneh is—when an application is mads to a Court under
s. 525 of Act No. XIV of 1882, that an award be filed ia Court,
does an objection by the other party, defendant, that he had not
agreed to refer any matter to arbibration oust the jurisdiction of the
Court to which the application is made to proceed further in the
matter, or has that Court jurisdiction to proceed, and should it pro-
ceed to try the issue as to whether the parties had referred to arbi-

tration the matter as to which the award purports to have been

made ?

In support of the contention that such an objection deprives the

Court of jurisdiction, Bijadhur Bhugut v. Monokur Bhugut (1), and

the judgments of Prinsep, Pigot and Macpherson, JJ., in Surjan
Raot v, Bhikari Raot (2) were relied upon. In support of a con-

tention raised before us that when such an objection is not obviously
“frlvolous the Jurlschctlon of the Court to proceed is ousted, Sasmal

Nathy v. Jaishankar Dalsukram (3) and Venkatesh Khando v.

(l) I. L. R, 10 Cale,, 11. (2) I.L R, 21 Cale., 213
{8) L. L. B., 9 Bom, 28
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Chan~pgavda 1) wererelied upon. In further support of those con-
tentions it was argued that we onght to eonclude that the Legislature,
in orc.er to give effect to the views expressed in the judgment of Lock,
Kemp, and Paul, JJ., in Lalla Iskre Parshad v. Har Bhanjan
Tewa-ce (2) and in the judgment of Spankie, J., in Hussaini Bibs
v. Moksin Khan (3), which were that a Court had ‘no jurisdiction
under section 327 of Act No. VIII of 1859 to file an-award where
one of the parties denied or did not admit that he had referred any
dispuze to arbitration or that an award had besn made, had introduced
s.52¢ into Act No. X of 1877, and had re-enacted that section in Act
No. XIV of 1882, As to the latter contention, it was much more
probable that the Liegislature in enacting section 526 of Act No, X
of 1877 had acted on the suggestion thrown out by their Lordships
of the Privy Council in Chowdhri Myrtaza Hossein v. Mussumat
Bibi Bechunnissa (4) at p. 213, and that the mtentwn was to
widen the scope of the inquiry upon which a court eould enter on
an application to file an award when the reference to arbitration had
been made without the intervention of a Court of justice, Their
Lordships in that case, referring to Aet No, VIII of 1859, had
said :— Their Lordships are of opinion that upon the construetion
of the Act the earlier sections are not incorporated into the s, 327,
as they are expressly incorporated into the s. 326, and that the words
“sufficient cause’ should be taken to comprehend any substantial
objecltion which appears upon the face of the award or is founded
on the misconduct of the arbitrator or on any miscarriage in the
course of the proceedings, or upon any other ground which would be
considered fatal to an award on an application to the Courts in this
fzbuntry.” It may be noticed that Norman, C. J.,and Jackson, T,
in Lalla Isharee Parshad v. Har Blonjan Tewaree (2), appaﬂreut’ly
considered that a Court could, under s. 327 of Act No, VIII of
1869, go inlo the q_uestmn and decide, but subject to a right of
appml tha.t. the parties had referred the matter in dispute to arbitra-
tion .:nd that an award on such matter Lad been: made ‘As the

decision of their Lordships of the Privy Coumeil in Clowdhri

(1) L. I R, 17 Bow., 674. (3) 1. L.R., 1 AlL, 156,
(2) 16 W. R, (F. B) 9. WLRSIAND
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Murtaza Hossetn v. Mussumat Bibi Bechunnissa (1) was reportédin
the volume of the Law Reports, Indian Appeals, which was published
in 1876, and as ss."525 and 526 of Act No. X of 1877 apparently give
substantial, although ¢possibly not full, effect by legislation to the
suggestion of their Lordships at page 213 of the Report, it certainly
seems probable that ss. 525 and 526 of Act No. X of 1877 were
enacted with the intention of giving effect to the suggestion of their
Lordships and not with the intention of affirming by legislative
enactment the views of Lock, Kemp and Paul, JJ,, as to the scope
of 8. 327 of Act No. VIII of 1859. However that may have heen,
we must decide the question before us upon the construetion of ss.
52b and 526 of Act No. X1V of 1882,

Before proceeding to consider ss. 525 and 526 of Act No, XIV
of 1882 it may be observed that We:t and Nanabhai Haridas, J7.,
in Semal Nathu v. Jutshankar Dolsukram (2) and Sir Cballes
Barjert, C. J., and Candy, J., in Venkatesh Khandea v. O/’mna;ngm da
(3), apparently considered that an objection to an application under
5. 525 to file an award that the parties had not agreed to a reference
to arbitration did not oust the jurisdiction of the Court in the
matter, if the objection was obvicusly unfounded, which, as it
appears 1o ns, involved the proposition that the Court has jurisdie-
$ion to consider to a limited extent the evidence for and against
such an objection. Even that limited jurisdiction a Court would
not have if the opinions on this sukject expressed in the judgment
of Prinsep, Pigot and Macpherson, JJ., in :S'urjzm Raot v, Bhikari
Raot {4) are correct, according to Whuh the denml or non-admission
that the parties had agreed toa reference to arbitration deprives a
court of jurisdiction to do otherwise than refuse to file the award,

-

There can bé no doubt that s. 525 of Aet No. XIV of 1882
applies only when a matter has been referred to arbitration without
the intervention of a Court of justice and an award has been made

ﬂmreon,‘ " Thert must have been a matter referred to arbitration, there

must have been an award on the matter referred, and the refefence

?)LRHSLkzm. " (3) LL.R., 17 Bom., 874
2) 1. L. R, 9 Bom,, 264 (4) 1. L. R, 21 Chle, 2183,
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mush have been made without the intervention of a Court of
justice. These facts must exist as the foundation of the jurisdiction
of a Court under ss. 525 and 526 to order the award to be filed. In
other cases, when a question as to the jurisdiction of a Court arises,
the Court has to hear and determine the question of jurisdiction, and
for that purpose, when the question of jurisdiction depends on ques-
tions of fact upon which the parties are not agreed, the Court has
to take and consider evidence. In our opinion when a Courfisin
certain events given by statute a jurisdiction,and it is not expressly
provided that it shall not exercise that jurisdiction except on the
mutual admission of the parties or with their counsent, the Couwrt, if
its jurisdiction is disputed by a party, must ascertain and determine
whether the facts do or do not exist upon which the question of its
jurisdiction in the particular matter depends, That we consider to
be a matter of general principle. Is that general principle cartailed
or made inapplicable by anything contained in s, 525 or s. 526 of
Act No. XIV of 1882, or is it by either of those sections recog-

nised ?

The application under s, 525.1s to be numbered and registered
as a suib between the applicant as plaintiff and the other parties as
defendants, and the Court shall direct notice to he given to the
parties to the arbitration other than the applicant requiring them to
show cause within a time specified why the award should not be
filed. It has been held, notwithstanding some decisions to the con-‘
trary, in Dandekar v, Dundekars (1), In the matler of the pitition
of Dutéo Singh (2), Jones v. Ledgurd (3), Surjun Ruot v, Bli-
kari Raot (4) and in Jagan Nath v. Mannu Lal (5), and in our
opinion 1ightly, that the term *“to show cause ”” does not melely
mean to allege cause, nor even to make out that there is room for
argument, but both to allege cause and to prove it to the - satisfag-

~tion of the Court.

By s. 526 it is enacted :—* If no ground such as is mentioned
or referred to in s. 520 or s; 521 be shown against the award, the.

) 1. L. R., 6 Bom., 663. (8) L L. R, 8 All, 840.
2) L L, R., 9 Calc., 578, dILREMMcﬂ3
(3) L L. B., 16 AlL, 23].
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Court shall order it to be filed and such award shall then take effech
as an award made under the provisions of this chapter.” 1t appears
to us that if the Legislature bad intended by s, 526 to confine the
grounds which might be shown to the filing of the award to the
precise grounds mentioned or referred to in . 520 ors. 521, it would
have said so, and not used the words “ such as ismentioned or referred
t0.”” Tt appeafs to us from the use of the words  such as >’ that the
Legislature intended that the grounds which might be shown should
be those mentioned or referred to, or grounds ¢/usdem generis with
those mentioned or ¢ referred to,in 5,520 and ins. 521.”’ One of the
grounds mentioned in 8. 520is—(a) when the award has left undeter-
mined any of the matters referred to arbitration, or when it deter-
mines any matter not referred to arbitration’’ 8. 525 applies
as well to a parole or oral agreement referring matters in dispute to
arbitratiom as to an agreement in writing referring matters in dispute
to arbitration. TFor the purpose of illustrating what in our opinion
is the construction and an application of s, 526 we take the case of
a person coming into Court with three documents, One of them
he alleges to be an agreement in writing made between him, A,
and another person, B., by which questions a., . and ¢. purport to
have been referred 1o arbitration; another of those documents he
alleges to be an award made under that agreement of reference which
purports to decide the questions @, & and e ; the third document
‘being his application to the Court under s. 525. Notice under s. 525
having been given to B. to show cause why the award shall not be
filed, he., B., alleges that he did not agree to refer questions a,
and ¢, or that he did not agree to refer any question to arbitration,
Tt appears to us that that is the same as if B. had said in other words—
¢ the matters determined by the award were not refecred to arbitra-
Aion,”? or— the award determines a, & and ¢, matters not referred
to arbitration,” That objec,tion however it was expressed, would

not only be ¢/ysdem generis with, but would be one of the pumse '
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grounds mentioned and referred toin cl. (v) of s. 520, and eonse- '

quently would be a ground which, if taken, a Court would have to
eonsider and adjudicate upon under s. 526, whether the decision of
the Comt would depend merely upon the constructwn of the agreo-
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ment, or upon evidence on the one side that the agreement in writ-
ing was in fact the agreement of the parties, and upon evidence
on the other side that the defendant never had entered into the -
agreement and that it was a forged document, or that the accep-
tance of the agreement by the defendant had been ohfained by a
fraud of the plaintiff which would avoid the agreement. In a simi-
lar case defendant might say :—“T agreed to refer questions «-and
b, but I never agreed to refer question ¢. The plaintiff, after I exe-
cuted the agreement of reference, frandunlently inserted in it without
my knowledge or consent question ¢, and the award has determined
question ¢, which was a matter which was never referred to arbitra-
tion, and has left nndetermined questions a and &, which were
matters referred to arbitration.”” Those two grounds of objection
would in our opinion clearly be within cl. (@) of s, 520, Afsume
again that the alleged award determined only one matter. We can
see no distinction, except in phraseology, between a_defendant say-
ing, in showing cause to the application to file the award,— ¢ the
award sought to be filed determines a matter not veferred to arbitra-
tion,” and his saying, so far as it was pertinent to the issue,—*1I
never agreed to refer any matter to arbitration.”” The issue would
be the same, namely, “ did the parties agree to refer to arbitration
the matter determined by this award,” and, unless the objection
depended solely upon the construction of an admitted agreement of
reference in writing, the Court would, under cl, () of s, 520 as
applied by s, 526, Lave to determine whether any and what agree-

ment of reference was made orally or in writing as the case might
be between the parties.

An appesl would lie from the deeres which followed the judg-
ment given on the award, even if the decree was in accordance with
and not in execess of the award, if the appeal was on the ground
that there was no ameemen’ﬁ to refer, or on the ground that the
award was not the award of the persons to whom the matter was
referred. Either of those grounds would question the validity of the
award, and, if sustained, would show that the Court which order ed‘ |
the award to be filed Lad no jurisdiction under ss, 526 and 526 to



YOL. XVI1L} ALLAHABAD SERIES.

make the order to file'the award. Qur answer to this reference is
that an objection to an application made under s. 525 that the par-
ties had not agreed to refer to arbitration any matter, or had agreed
to refer some only of the matters determined by the award, or that
the documen alleged to be an award was not an award of the
arbitrators, 1s an objection which must be considered and determined
under s, 526 upon evidence by the Court to which the application
is made. How far and under what circumstances a decision upon
such an application might operate as res judic.efa may bs gathered
from the judgment of their Lordships of the Privy Counecil in
Muhammad Nawuwz Khaw v, Alom Khan (1).

Before Mr. Justice Blair and Mr. Justice Burkitt,

DURGA DIHAL DAS axp oTHERS (Praintirrs) o, ANORAJL AND ANOTHRR
. (DEFENDANTS).® ‘ ‘

Civil Procedure Code, ss. 562, 564, 566, 622-— Remand— Refusal of Court of first
B
instance to record evidence tendered—Refusal of Appellate Court to record
additional evidence. ‘

* TEE pluintiffs in the Court of first instance produced both documentary and oral
evidence in support of their claim.. The Conrt being satisfied with the documentary
evidence produced by the plaintiffs declined to record the evidence of the witnesses ten<

dered by them. The defendants appealed, and the lower appellate Courb reversed the

decree of the Court of first instance, but in its turn declined o allow the plaintiffs-
respondents to produce fresh evidence before it. On appeal by the plaintiffs to the
High Court, it was Aeld that, though there was no section of the Code of Civil
Procedure strietly applicable to the cireumstances of the case, the Court was warranted
ex debito justitie in setting aside allproceed ings of both Courts below and in directing
the Court of. first instance to rve-try the case, admitting all admissible evidence which
had previously been tendered to the Court of first instance and which that Court had
refused to record.

»

29
1894

Auwrir Rax

1.
Dasrar Baxu.

1804
July 31.

Tan facts of this case sufficiently appear from the judgment

of Blair, . |

# Sec&nd Appeal No. 1068 of 1893 from a. d‘ecreé of -Kua.r Mohan Lal, Additional

. Subordinate Judge of Gorakhpur, dated the 1st September 1893, reversing a decree

of Munshi Tara Prasad, Munsif of Bansgaon, dated the 12th April 1893. .
(1 L. B.. 18 L 4. 73,



