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Before Sir John JBdge, Kt., Chief JusUce, and Mr. Jtuiice Baaerji,

CHUHI BIBi (PiAiNTiFP) D. SHAAIS-UN-NISSA BLBI Aim others

' (D jependants) .^

Mtihammiclat^Law—Dovier—Mortgage ly toidow in possession in lien of dower *

A Muhatnmadau widow in possession of immovaWe property of her late 
liusbiiid in lieu of her dower has no power to mortgage such property.

This was a suit for tlie recovery of possession of certain immov­
able property and for cancellation o! a mortgage deed, executed 
by t)ie first defendant (a Muhammadan widow in possession in lieu 
of her dower debt) ia favor of the second and third defendants.

The ])laiiit alleged that one Shaikh Sajjad Husain, own brother 
of th^plaintiff, was the proprietor of certain immovable property; 
that Sajjad Husain died in 1885, leaving a childless widow, Musam- 
mat Shams-un-nissa Eibi, defendant iS!o. 1 ; that defendant No. 1 
in lieu of an alleged dOwer debt of Rs. 1,000 took possession of the 
immovable property of her late husband, and subsequently sold 
pai't of it for Us. 1,500, the whole of which she retained, and 
again mortgaged another portion to defendants Nos. 3 and 3 for 
lis. 400, in spite of the plaintiff having informed the said mort- 
‘gagees oi her claim against the property. The plaintiff claimed as 
above cancellation of this mortgage and possession of the mortgaged 
property.

The first defendant pleaded that the dower debt was E,s. 51,000 
and not Rs. 1,000 as stated in the plaint; that the plaintiff was 
"therefore not entitled to sue upon satisfaction only of Rs. 1,500 out 
of the above amount; and that the plaintiff had in fact acquiesced 
ia  her possession and allowed her name to be entered in the Govern­
ment papers a? proprietor.

The ’ second and third defendants set up theii* title as mort­
gagees in good faith from the defendant No. 1, and pleaded that

♦ Second Appeal Ho. 589 of 1893, from a decree of Rai Anant Earn, Stihordi- 
nate Judge of Jaunpur, dated the 29th of March 1893, reversing a decree of Bab«
PrftBQotha Nath Banerji, Mtmsif of Jaunpurj dated the 9th of March 1893.
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1894 they could not be ejacted witftwt payment to them by the plaintiff
CnuHi Bibi of the mortgage money advan@#d by them to defendant No. 1.

Shams-tin- Court oi first instance (Mnnsif of Jaunpur) found that the
dowev delit was Rs. 1,000 and not Bs. 51,000,. as alleged by 
defendant No. 1 ; and that it had been more than satisfied by 
the sale by the said defendant of a portion of the prope:ty for 
Rs. 1,500. It also found that the defendants-mortgagees migbt 
and should have been aware of the nature of the title, of their 
mortgagor^ and it decreed the plaintifFs claim in full.

The defendants apj^ealed. The lower appellate Court (Sub­
ordinate Judge of Jaunpur) found that the dower debt was in fact 
Rs. 51,000, and as a consequence of this finding decided that the 
defendant No. 1 was entitled to retain possession, and that the plain­
tiff s suit was premature. It accordingly deci eed the appeal and 
dismiseed the plaintiffs suit without deciding any of the other
is.5ues.

. The plaintiff appealed to the High Court.

Mr, T. Conlan and Balm Bec/ia Bam Bhattacharji^ for the 
appellant.

Maulvi Gliiilam M-ujtala and Paiidit Sundar la l ,  for tbe res­
pondents.

EdgE;, C. J., and B a n e k ji ,  J.— This was a suit for possession 
of immovable property and for the cancellation of a mortgage. The 
suit was brought against a Muhammadan widow and two men 
who held as mortgagees under her. She was in possession of the 
pi’operty in lieu of her Mulmmmadan dower, and bad no other 
title to it. Shê  however, granted a mortgage to the oilier two 
defendants. The plaintiff would be the person entitled to posses­
sion of the property, if the widow hr.d no right to possession in 
lieu"of her dower.

The Privy Council have held that where a Muhammadan widow 
is lawfully in possession injieu of her dower, her possession cannot 
be disturbed except on payment of tlie dower debt; eonseqxiently
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this suit, so far as it claims possession  ̂ must the dowev debt 
being sfcili due.

It has been held on several occasions in this Court that a 
Mahammadan widow in possession in lieu of her dovrer cannot sell 
any portion of the property. She caniiut give a good title to any 
portion of ^he property, inasmuch as her position is only that of a 
widow in possession in lieu of her dower. It has never been held, 
so far as we ai'e aware, that a Muhammadan widow, under such 
circumstances, can grant a valid mortgage of any portion of the 
property in her possession in lieu of dower, and the principle of the 
decisions in which it has been held tiiat she may not sell, appears 
to ns to apply equally to the case of her attempting to mortgage.

We allow this appeal to the extent of giving the plaintiS a 
decree^declaring that the mortgage is inoperative and passes no 
title to the male defendants.

In other respects we dismiss the appeal. Each party will bear 
its own costs.

Decree modiiieiJ.

1894 

Chuhi Bibi
I’.

NissA Bibi.

Before Sir John 'Edge, Kl.s Chief Justice, Mr, Justice Snox, Mr. Justice Blair, 
Mr. Justice Banerji and Mr. Justice JBiirhitt

AMRIT llliSI a n d  a n o t i i e e  ( D es’E n d a n ts )  v . DASRAT EAM a jt i) o t h e r s

(Pmintibps).*

Cioil Proeednre Code, ss. 525, 526—Arlltration— Oljectionio appUoaiion tofile an 
awxrd in Court that one 'party had not agreed to refer any matter to arhi- 
iraiion—Jurisdiction of Court to determine xoTiHher the parties had or had 
not refen'ed the matter in question to arhilration.

,  An objection to an application made under s. 525 of tlie Code of Civil Procedure 
that the parties had not agreed to refer to avbitrabiou any niabter, or bad agreed to 
rofer some oily of the matfcars determined by the award, or that the document alleged 

*to be an award was not an award of the arbitrators, is an objection which must bo 
considered and datermiued under s. 526 upon evidence by tho Court to which the 
application is made. Choiedhri Miirtasj, Mossein v. Mussumat Bihi BeoMnnissa -(1); 
Samal Wathwv. Jaislianhar DaUtthram (2) ; Veniatssh Khandor. Chctnajygavda (S);

* lleference to the i'uU Bench in First Appeal No. 244 of 1892, decided on the- 
7th Noveraher 1894

(1) L. R., a I. A. 209. (2) I. L. E., 9 Bom., 254.
(3) I. L. E-, 17 Bom., 674. ,

1894 
Juli/ 27.


