
f  E dge, C. J., and Bl e m e b h a s s e t t , J .— A  certificate o f  guard-" is96
iansliip is not evidoBce o f  minority when the question o f DiinoFity 
is in issne. Tlie sanio qncstion Vv̂ as decided by the Calcutta IKgh Kuae

Court iu the o f fJhmidsr Mvkliopadhya- v. Mohmidro Abiakh
' i d P a i h u h i n  ‘

W e dismiss the appeal with costs.
Appeal dismissed.

B efore Sir Jolm Sdije, Ki., C hief Jzj.sfice, and Mi\ J-usiioo Blen-nerlmssefi. ĵ ggp̂
'I 'A I jU  M A L W A H I  i 'P i a i x s x i ' f )  v . P A L A E D H A B T  SIS 'G rH  ( D e f e n b a n t ) . *  J u l y  1 8 . 

Execution, o f  diHr,T>e— Civil Froeedure Code, 257A .—Affrpemenf- as to «i
jiaif'iuenf o f  deerefal moneij— Void afjreement.

A n  a g r o e m e iit  lv.-t,\veen th e  d e e r e e - lio ld e r  a n d  th e  ju cIgm eat-cle 'b toT  f o r  th e  s a t is -  

■faotion o£ h deei-ee b y  w h ic l i » a n y  a iiin  in  e scu ss  o f  th e  d e c re ta l  a m o im t  is  p a y a b le  

a a d  w h ic h  h a s  a o t  b e e n  e a n c t io Q e d  b y  t h e  C o u rt  w h ic h  p a ssed  t h e  d o o re e  e a a n o t  

b e  m a d e  t h e  b a s is  o f  a s u b s e q u e n t  s u it . 2 )a n  B ahainr Singlt Y. Annndt Frasad
(2), G - a n e s h  SMvram T. A M ulla  B e g  (Si, Bavlahiny y ,  Fandu  (4), Vishnu 
Vishioanath v. S i i r  F-aiel (5 )  a n d  Swamirao N "ara/jan Deshpandey. K a s M n a th  

'Krishna M u i a l i h  Desai (6 )  r e fe r r e d  to .

T he })lairttiff iii the suit out of which this appeal arose bad 
obtained a decree against the defendant from the CoiiBt o f the Sub
ordinate J'ada;e o f  Bennxes. The decree was transferred to the 
Gorakhpur district for execution, and ultiDiately, the ])roperty 
sought to be sold in execution being ancestral, to the Collector. In 
the Collector’s Court the parties entered into an agreement for the 
payment o f  the decretal amount by instalaients, which thft decree- 
[lolder, plaintiff, asseutod to on the condition that the judgraenfe- 
clebtor should pay enhanced interest on the decretal amoimt at the 
rate o f 1 per cent, per mensem,. The judgment-debtor went on 
paying instalments, but when the decree-holder applied in the exe
cution department for the realization o f  the excess interest the 
jndgmenL-debtor refused to pay it, alleging that the agreement was

S e c o n d  a p p e a l IS'o. 701 o f  1 8 9 4 , f r o m  a  d ecre e  o£ V ,  A S m ith ,  E s q u ir e ,
District Jiidgo of Gorakhpur, dated the SOfch Miiy 18i'>4, confirming- Ji decree of 
Syed Siraj-ud'din, Subordinate Judge of Grorakhpnr, dated the 21st KoYenaber 
1893.

(1> I. L. R., 17 Calc., 849. (4) I  L. R ./ 9 Bom .,' 178.
(2) Supra, p. 435 (5) ■ I. L. R., 12 Bom.,? 499.
(3) L L. R.,i8^Bom,,iS38. (6) i -L .  Bom.^ 418.
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1896 void and not binding on him, being in contravention o f  section 257A
Code of Civil Procedure. Tills objection was decided in

Malwahx favor of the judgment-debtor, and the decision was affirmed on-
Pasaemaei appeal by the High Court.

SiKGH. The plaintiff then brought the present suit to recover enhanced
interest alleged to be due under the agreement above referred to, 
filed and verified before the Court of Revenue, plea«̂ .ing that the 
defendant had profited by it and therefore could not plead tfcat .H 
was not binding on him.

The defendant pleaded that the agreement was illegal and void' 
for various reasons ; inter alia, that it was void by reason of 
section 257A of the Civil Procedure Code.

The Court of first instance held that having regard to the above- 
mentioned section the suit was unmaintainable and dismissed the 
suit, and the lower appellate Court affirmed r the decree. The 
plaintiff appealed to the High Court.

Munshi Bam Pmsad and Pandit Sundar Lai for the 
appellant.

Munshi Jiuala Pmsad for the respondent.
Edge, C. J , and Blennerhassett, J.—The principle of the 

decision in Dan Bahadur Singh v. Anandi Prasad (1) governs 
this case. It is supported by the decisions of the Bombay High 
Court in Ganesh Shivram v. Abdulla Beg {2), Davlaising v. 
Pandu (3), Vishnu Vishwanath v. Hur Patel. (4) and Swamirao 
Farayan Deshpande v. Kashinath Krishna Mutalik Desai (5). 
We dismiss this appeal with costs.

Appeal dismissed.
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(1) Supra, p. 435 (8) I. L. E., 9 Bom., 176.
(2) 1 .1 . B., 8 Bom., 6S8, (4) I. L, B., IS Bom., 499.

(5) L-L. E., U  Bom. 419.


