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We have o construe the section ag it exists in the Act. The see-
tion provides that an appeal shall lie from a decision of a Collegtor -
of the District or Assistant Colleetor of the first class in all suits l?lﬁ\:fn
mentioned in section 93 in which ¢ the rent payable by the tenant . hsn
las been a matter in issue and has beon determined.” The appeal ~— Kuav
13 not limited to the question of the rate of rent, but it is given in
every suit in. which that question having been in issue has been
%{crmlmd In this case the question of the rate of ront was in
issue in the Court of first instance and was determined by that
‘Clourt, consequently the condition necessary to give a right of
appeal under the section was fulfilled. It is true that, had no.
guestion arisen in the Court of first instanee as to the rate of
rent, there could have been no appeal on the question of payment,
hut we have to construe the section as we find it. A, aceording
to the langnage vsed in seetion 189, an appeal lies in every suit in
which the question of the rent payable bv a tenant has been in
issue and has been determined, an appeal lay in this case to the
District Judge. The point {aken here canuot therefore be
sustained. We dismiss the appeal with costs.

dppeal dismissed.,
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REVISIONAL CRIMINAL. 1896

July 6.

- Before Mr. Justiee Bloir and Myr. Justice Bansrji.
FARZAXD ALI (Aprricaxt) v. HANUMAN PRASAD (Orrosirs
Pinry.)
Criminal Procedure Code, section 191 ¢)~det No. X of 18732, seetion 140(¢)
— Complaint—By whom a complaint of an offence may be made,

The complaint upon which under section 191 (c) of the Cods of Criminsl Pro-
cedure n Magistrate may tako cognizauce of an offonce may be made by any
member of the publie ncquinﬁed with the facts of the case, not necessarily by
the pevson aggrieved by the offence to which the complaint relates. In re Ga-
nesh Narayan Sathe (1) followed.

THE facts of this case sulficiently appear from the judgment
of the Court.

(1) 1. L. R, 18 Bom., 600,
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Mr. R. Maleomson and Pandit Madan Mohan Halaviye for
the applicant.

Mr. C. Dillon for the opposite party.

Brair and Baweryr, JJ.—This is a petition in revision pre-
sented on behalf of an accused person against whom proceedirgs
have gone to the stage, first, of issuing summons, and secoudly, of
an order that failing the service of summons a warrant shall
issne. One of the grounds of the petition having been abandonsd,
the only one which remains is that the complaint, which we take
to be an information given with intent to sct the Court in motion,
was made by some person other than the person aggrieved.

A preliminary objection was made by Mr. Dillon, who appears
for the opposite party, that the petition and its grounds disclosed
no matter for the exercis: of our revisional jurisdiction. He con-
tended that the general principles of law having force in India,
which are expressed in section 191 of the Code of Criminal Proce-
dure, 1882, empowered any one of the public to complain toa
Magistrate of any act which is in violation of the criminal law of
this country, while the eases in which the proceedings could only be
initiated by the aggrieved person are set forth in sections 195, 196,
197, 193 and 199 of the Code of Criminal Procedure. He argued
that the special limitation imposed on those casss exelndes the idea
that any such limitation was applicable to other cases in the insti-
tution of prosecutions.

Mr. Maleomson, who appears for the petitionor, has addressed
to us an argument based upou the construction of the Criminal
Procedure Code of 1872, soction 140, and upon the construction of
the corresponding section of the Code of Criminal Procedure now
in force. The provisions of section 191 of the present Code are
o pard materid with the provisions of section 147 of the Act of
1872. Section 140 of the Act of 1872 makes four divisions of the
circumstances under which a Magistrate is empowered to issue a
gwnmons or & warrant, The first vefers to those cases in which
a report has been made by the Polise of a cognizable offence ; the
second, to the information or report by a Police officer as to a
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non-cognizable offence ; the third, which is the one which is
sxxggesied}o us as applicable to the presant matter, isin the £l
lowing words :—“ Upon 2 complaint by a private person. Any
person acquainted with the facts of a case may wake a complaint.”
The fourth division deals with cases in which a Magistrate enter-
tains suspicion and makes no reference to the information or other
grounds upon:which that information is hased. We are asked by
AE. Malcomson to put upon the third divisien a eonstruction
which at first sight seems somewhat violent. Wo are asked to say
that by the words in the first sentence “upon a complaint by a
private person” must be meant an aggrieved person and nobody
else. In the second sentence of that clause we are asked to put
apon the words “any person acquainted with the facts of the case ”
the interpretation “any person other than the one aggrieved.”
We have not had®cited to ug any authority for the hifuveation of
that clause. Indeed, if Mr. Malcomson’s interpretation were
correct, power would be given to a Magistrate to issue a warrant
or summons upon the complaint of the party aggrieved, while
the second sentence on Mr. Malcomson’s consirnietion would
‘enable other parties to make a complaint, although there are no
words in the section empowering a Magistrate to issue a summous
or a warrant upon such a complaint. It seems to us that the
construction of those words is obvious, that whercas in the pre-
vious clause informations of the Police officer receive the explan-
ation that for the purpose of this section they must be regarded as
complaints, so in the third clanse the complaint by a private
person receives the explanation that such complaint may be made
hy suy person who is acquainted with the facts of the case. That
seems to us to be the easy, ordinary and natural construction to
put upon the words of that section, Mr. Malcomson argued that
clanse (¢) of section 740 of the Act of 1872 was reproduced and
sabdivided into two clanses in the corresponding section, wiz,
section 191 of the Act of 1882, He suggested that the first clause
“ gpoxl receiving a complaint of facts which constitute sush offence,”
meant a complaint by a person aggrieved, and by him only,
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that is to say, those words were the equivalents for the explanation
in the Act of 1872 upon a complaint by a private person, i.s., as
interpreted by Mr. Halcomson, a private person agerieved. .
Tt was suggested ths that the words of the comvlaing itself sug-
gested that the person who made it w s the person injured,  With
such an interpretation it is unueces;ar.‘-} to deal, My, Malcomson
informs us that he did not contend that the persons mentioned
in sections 195, 196, 197, 193 and 199 of the Code of Crinrinal
Procedure, 1882, were outside of, but they were included ix the
general provisions of clause () of sestion 191, We confess to feeling
some diffi ;ulty in understanding why in certain cases the initiation
of prosecutions should have been confined expressly to persons
aggrieved if they were already included in the general enactment
of section 191, Mr. Muleomson conterded that clause (¢) of section
191 included and provided for the case of complaints by persons other
than persons aggrieved, and in that respect covered the same grounds
as the second reutence in clause (¢) of section 140 of the Act of
1872, They do not, however, cover the same ground in this res-
peet, that whereas in clause (¢) of seetion 140 of the Aet of 1372 the
information tendered by a private person must be of the nature of a
complaint intended to sot the Court in motion, clause (¢) of seation
191 of the Act of 1882 includes information of all kinds and without
restriction, excopt that it must be from-some person other than a
Police officer. In our opinion Mr. Malcomson’s construction will
not hold water. Clause (¢) of section 191 would not be applicable to
complaints at all, and the only complaint upon which the Court
could act would be & complaint under clause (a) of that section.
Tt would be in oar opinion, having regaid to the general policy of
the law, an impossible restriction to impose upon the right of all
persons interested in the due administration of the law to debar
them from making complaints of the violation of law and setiing
the Court in motion in case of sueh violation. Tt would require
clear and positive words, which are wholly absent in the Code of
Criminal Procedure, to induce us to put what appears to us such a
forced and unnatural comstructien on the words of that section,
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,To the best of our knowledge Mz, Maleomson’s ground for revision 1896
is not one that has ever been heretofors entertained by this Couwrt, F:n;;; i
nor has helaid any foundation for the exercise of our revisional )
jurisdiction, Our attention has been called to a case (o e '%ﬁiﬁiﬁx
Ga_’nash Narayan Sathe) reported in I, T, R, 13 Bom, 600 in which
two learned Judges lay down that a8 a general principle the right
to complain of violations of law belongs, unless expressly restrict-
ed,- to every member of the publie. This seems to us to be a
thorpuhly sonnd proposition and one which is the basis of our
present decision, Our finding on the preliminary point being in
fayor of Mr, Dillon’s client, this petition is rejected.

APPELLATHE CIVIL. 1896

July 15

Before Sir Jokhn Bdge, Kt., Chisf Ju-tice, and Mr. Justice Blenneriassett.
SHEO CHARAN LAL™Pgarxervr) r SHEO SEWAK SINGH axp sxormen
‘ (DEFE¥DANTS.)?
Baecution of decree—Validity of sale in enecution—Civil Procedure Code,
sections 208, 37d—~dttackment .

Held that & sala of the mortgageo’s rights under » mortgage duly held and
confirmed was effectual fo pass the wortgagee’s rights to the auction purehaser,
aven though the attachment subsequent to which such sale was held wmight havo
been made under & wrong section of the Code of Civil Procodure. Belkris-ne
v. Masume Bidbi (1), Mahadeo Dubey v. Bhola Nath Dickit (2>, Ram Chand V.
Ditam Mel (3), and Karim-un-nise v. Phul Chand{4) referved to.

Tug plaintiff sued for sale under a mortgage, alleging that he
had purchased at a sale in execution of a decree, which sale had
been duly confirmed and o sale certificate granted to him, the rights
and intevests of the mortgagees in the mortgage in question. ‘

The defendants, one of the original mortgugors and the son of
the other, resisted the suit mainly on the ground that the attach-
ment, in pursuanceof which the sale to the plaintiff had taken place,
had been made under section 274 of the Code of Civil Procedure,

% Second Appeal No. 677 of 1394, from u ducree of J. Denman, BEsy.,
District Judge of Benares, dated the 26th April 1894, modifying a decres of
Babu Nil Madhub Rai, Subordinate Judge of Benares, dated the 30th Junas 1893,

« (1) L L. R, 5 AlL, 142. (3) L L. R, 10 AlL, 508,
(2) L L. R, 5 AlL, 86. 4 L L R, 15 All, 184,



