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did not refer to section 317 of the Code of Civil̂ P̂rocedure, he evi­
dently hased his opinion on what he considered to be the meaij- 
ing of tha?section. In our opinion the view taken by the learned 
Judge was erroneous and was not warranted by the provisions- of 
section 317. That section forbids a suit by a person claiming to 
be the beneiicial owner against the certified purchaser except on the 
ground of fraud. There can be no doubt that the section conteni-O *
places a suit between the certified purchaser and the person claini- 
ing'̂ to’* be the beneficial owner, and not a suit like the present, in, 
which a third party asserts that the certified purchaser was not the 
beneficial owner. This was the view taken by this Court in Sohun 
Lai v. Lall Gy a Per shad (Ij, which was followed in Puran 
Mai V. A l i  Khan (2). The same view was held by the High 
Court of Calcutta in Suhha Bihi v. Hara Lai I)as '3j. We allow 
the appeal, and, settijig aside the decree of the lower appellate 
Court, remand the case to that Court under section 562 of the 
Code of Civil Procedure with directions to readmit the appeal 
under its original number in the register and to determine it 
according to law. Costs to abide the result.

A'p̂ &al decreed and rmndnded.
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SAE.TU PRASAD (Pi.AiNTrj'T') c. HAIDAR KHAN (DBrH ’̂DANi).*

Aot No. X I I  o / lS S l  ( N o r t h - W e s t e n i  Provinces Reni Act), section 189— 
Apjjeal— 'Rmt j>ayall& ly  the tenant not in issue in the appeal.

Under section 189 of Act No. X II of 1881, an appeal lies in a suit under 
section 93 of tlie Act, wlioro tlie rent payable by tlia tenant has been a matter in 
issue and has been determined. It is not necessary that the rent payable by th® 
tenant should be a matter in issue in the appeal.

T h i s  was a suit under section 93 (a) of Act No. X II of 
1881 to recover from a tenant rent of an agricultural holding 
for the years 1300 and loOlFasli. The holding was one at fixed 
rates. The defendant denied that any rent was due from him.

* Second appeal Ho. 223 of 1895, from a decree o f  P. W. Wells, Esq., District 
Judge of Ghazipur, dated the 33rd January 1895, reversing a decree of 
J, McC. Wright, Esq., Collector of Ballia, dated the 20th August 1894,

(1) K.-W . P. H. 0,, Rap., I S H  p. 265. (2) I . L, R.. 1 AU., 235.
(3) LL .R .,21C ale.,519.
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X806 ftud he also pleaded that the rate of rent as stated in the plaint 
was wrong.

P e a s a d  The Court of first instance (Assistant Collector) founa that the
Haidae rate of rent was as stated by the defendant and not as stated

K h a n . .by the plaiutilf, and as to payment that the defendant had p a i d  

rent in respeot of one of the years for which rent was claimedj but 
not in respect of the second year.

The defendant appealed and his appeal was dismissed by the 
Collector. r

Thereupon the defendant further appealed to the District Judge, 
who allowed the appeal and dismissed the suit with costs in all 
Courts.

From this decree the plaiutiiF appealed to the High Court; 
mainly on. the ground that no appeal lay to the Court below. 
Neither in the appeal to the District Judge wor in the aĵ peal to 
the High Court was the issue as to the rate of rent payable by the' 
defendant again raised.

Mr. T. Gonlan for the appellant.
Mun.shi Madho Prasad for the respondent.
Baneeji and A ikman, JJ.—The only question which arises 

in this appeal is whether an appeal lay to the District Judge from' 
the decree of the Collector. The suit was one for arrears of rent 
and the amount claimed was below Rs, 100. In the suit the 
question of the rent payable by the tenant, that is, of the rate of 
rent, was iti issue, and there was a further question as to payments 
made by the tenant. Both these questions were determined by the 
Court of first instance. The issue as to the rate of rent was decid­
ed against the landlord and that as to payments was determined 
agaiiist the tenant. The landlord, submitted to the judgment of 
the Court of first instance. It was the tenant only who appealed̂  
and his appeal had reference to ihe question of the payments 
alleged by him and disallowed by the Court of first instance. 
Now what we have to determine in this appeal is, whether under 
the provisions of section 189 of Act No. X II  of 1881 the .tenant 
could appeal to the District Judge from the decree made against him
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W e  have to con stru e  the Bection as it exists in the Act. The sec- is96

tion provides that an appeal shall lieYrom a decision of a Collector —^ -----
of tliG  District or Assistant Collector of the first class in all suits PiiAsAB

mcntiouecj in section 93 in which “ the rent payable bv the tenant Hau)<b
kas been a matter in issue and has been deterniined.”  The appeal JiaAx.
is not limited to the question of the rate of rent, but it is given in 
every suit in* which that question having been in issue has been 
cfetermitied. In this case the question of the rate of rent was in 
issue in the Court of first instance and \vas determiued by that 
'Court, consequently the condition necessary to give a right of 
appeal under the section was fulfilled. It is true that, had no, 
question arisen in the Court of first instance as to the rate of 
rent, there could have been no appeal on the question of payment, 
but we have to construe the section as we find it. As, according 
to the language wed in section 189, an appeal lies in every suit in 
which the question of the rent payable by a tenant has been in 
issue and has been determined, an appeal lay in this case to the 
District Judge. The point taken here cannot therefore be 
sustained. We dismiss the appeal with costs.

Appeal dismissed.
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■ Before Mr. Justice £lair and Mr. Justiae Jianerji,
PAEZANB ALI (A pplican t) v .  HANUMAJT PRASAD (OppoBrTU

Pa e t y .)
Criminal Prooedm'B Code, section W lfa )—A d  No. X  o f  1372, seciion 140fe)

— Coviflaint— By whom a complaint o f an offence may ie made.
The complaiut upou whicli uuder section 191 (t*) of the Codn of Crimia&l Pro­

cedure a M-agistrata may tako coguizsmce of an offence may be made by any 
mamlfer of the public ,acqn;imted with the facts of the ease, not necoesarily hy 
the pavson aggrievod by the offimce to whioh the comphiinfc I'clates* re Qa- 
nesTi Warayan Saihe (1) followed.

T h e  facts of this case sufficiently appear from the judgment 
of the Court.

(1) I. L. E., 13 Bom,, 600.


