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possession became thereupon a decree absolute, and the confirmation 
of that decree in second appeal" by this Court could not alter the posi
tion of the parties. Before such coufirniation the decree had become 
an absolute decree for ])ossession, and unless tlie defendant obtained 
in his second appeal an extension of the time allowed to him fô r 
redeeming the prior mortgage, he became foreclosed of his right to 
redeem that mortgage. I f  the law were otherwise,' the defendant 
in a suit for sale or the plaintiff in a suit for redemption would 
able to obtain an extension of the time allowed to him to pay the 
mortgage money merely by the fact of preferring an appeal. The 
cases to which the learned Subordinate Judge referred were con
sidered in the case of Jaqgar Nath Pande v. Johhu Tewari m.en- 
tioned above and the principles enunciated in them were not 
accepted."̂  In my judgment, in the absence of any specific extension 
by the appellate Court of the time allowed by rthe Court of first 
instance for the redemption of a mortgage, the time within whic;h 
redemption could take place is to be computed from the date of tlie 
decree of the Court of first instance. I allow this appeal," and, 
setting aside the decree of the Court-below, restore that of the Court 
of first instance with costs hero and in the Court below.

Appeal decreed.
* [The cases upoa wMck tlie judgment of the Subordinate Judge was based 

wero tlie following ‘.~ D m la t  and Jagjivan v. BJmlcandcts ManeheTiand (1) 
Noor Ali QliovjdhuriY, KoniMeah{2) Ohand y. Shams-ul-jehan (3),]

Sefore Mr. Justice JBanerji.
DHABMA AND OTHBBS (D bjendants) d. BALMAKUND an d  o th bh s  

(PlArH-SIEFS).*
Mortgage—Jteiemption'—LimUaiion -  Aokmioledgmeiii—Aoi No. X I V  o f  

1S39, î eeiion I, cl, 15 ~A oi Fo. X V  o f  1877, Soh. ii. A rt. 148.
Seld that an ackna\vlodgra,ou{; of tha titla of the mortgagor made by one 

only of two mortgagees would not ayail to save tha mortgagor’s right o f redemp
tion baing barred by limitation, where the mortgage was a joint mortgage and 
not capable of being redeemed piecemeal. Bhogilal v. Amritlal (4) referred to.

* Second Appeal Ifo. 40 of 1898, from a decree of H. Q-. PearsOj Esq , 
DiHtriet Judge of Agra, dated the flth January 1896, reversing a decree of ■Rji'Kti 
Prithi Kath, Mimsif of Kutfcra, dated the 21st ifovember 1893.

(1) I. L. R .3 11 Bom., 172. (3) I. L. R., 11 All., 346
(2) I. L. E., 13 Calc., 13, (4) I. L. R., 17 Bom., 173.
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The facts o f this case were as follows:— X896
The plaintiffs, alleging themselves to he the descendants of the 

original mortgagors, sned for redemption of a mortgage said to have 
been made by their ancestors in favour of two persons, -Udai Ram 
and Khiishhali  ̂whose representatives the defendants were alleged 
to be.

The defenda=iits pleaded that the mortgage was more than one 
hn!jp.red years old and that the claim for redemption was conseq̂ uently 
barr̂ 'd by limitation.

The Court of first instance (Munsif of Muttra) found that the 
date put forward by the plaintiffs as the date of the mortgage was 
unreliable, and̂  applying the principle of the case of Farnicinand 
Misr V .  Sahih All (1) dismissed the suit.

The plaintiffs appealed. The lower appellate Court (District;
Judge of Agra) fonnd that, although the date of the mortgage 
was not proved, at the revision of settlement, which took place 
in 1852, both Udai Earn and Khnshhali acknowledged the 
title of the plaintiffŝ  predecessors in title, although the settle
ment records were signed by one only. The District Judge held 
that this acknowledgment' was sufficient to save limitation, and 
accordingly decreed the appeal, relying on the case of Jamna 
Pmsacl V .  GoJdri (2).

The defendants appealed to the High. Court.
Mr. E. A. Iloiuard and Babu Badri Das for the appellants.
Mr. T. Gonlan for the respondents.
Banebji, J.—The suit out of whicli this appeal has arisen was 

brought for the redemption of a mortgage, which was alleged by 
the defendants to have been made more than one hundred years 
before the date of the suit. The averment of the defendants 
as to the date of the mortgage was not repudiated by the plaintiffs,
The mortgage having thus been matlo more than sixty years before 
suit, the claim for redemption would be barred by limitation 
under article 148 of schedule II of Act 'No. X Y  of 1877, unless 
it could, be shown that an acknowledgment of the mortgagor’s 

(1) I. L, R., 11 All., 438* (2) WeeMy Notes 1894, p. 87.
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1898 right liad been made before the expiry of the period of limitation
-------- ----- iii the manner required hy law. What happened in this case, as

Dhaema by the learned Judge below, was that at the time of the revi-
B a im a k u h d . o f  settlement the title of the mortgagor was acknowledged 

by Udai Ram and Khushhali, the two mortgagees, but the settlement 
hhewat was signed by only one of them. This, it is alleged̂  
took place in 1852. Had the mortgage been only in favour of the 
person who signed the hhewat, there can be no doubt thâ ân 
acknowledgment by him of the title of the mortgagor would ha ve 
given tho mortgagor a fresh start for the computation oflimitation. 
Before Act JSTo. X IV  of 1859 came into operation there was no 
limitation for a suit for redemption. It was under clause 15 of 
section 1 .of that Act that a limitation of sixty years was for 
the first time provided for such a suit, to be computed from the 
date of the mortgage, unless an acknowledgment of the title of 
the mortgagor, or of his right of redemption, had been given 
in writing signed by the mortgagee, or some person claimiu g 
through him, in which case limitation would run from the date 
of acknowledgment. Act No. X IV  of 1859 applied to the 
mortgage in question, and, as the said mortgage was more than 
sixty years old when that Act came into operation, a claim to 
redeem the mortgage would have been barred by limitation, had 
no acknowledgment of the mortgagor’s title been made by the 
mortgagees and signed by them. In this case only one mort
gagee signed the acknowledgment, and therefore the acknowledg
ment could not avail against the mortgagee who had not signed 
it; and. the mortgagor’s right of redemption was not saved as 
against that mortgagee. The mortgage was made in favour 
of two mortgagees jointly, and it was not a mortgage in which 
the interests of each mortgagee could be apportioned so as to 
allow of the mortgage being redeemed piecemeal. In the case 
of such a mortgage an acknowledgment by one only of the 
mortgagees could not be effectual for the purpose of saving 
the operation of limitation, This view is in accord with the ruling
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of the Bombay High Court in Bhogilal v. Amritlal (1). The iggg 
plaiiitiff̂ s olaim was therefore barfed by limitation and was 
properly 'dismissed by the Court of first instance. I  allow the 
appeal with costŝ  and; setting aside the decree of the Court below 
wjth costs, restore that of the Court of first instance.

Appeal decreed.
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Before Mr. Justice JBanerji and Mr. Justice AiJcman, X896
TIffl UNCOVBNANTED SERVICE BANK. LIMITED (BErESDANs) v. ABDUL July S.

BARI (PiAINTIPl?) * ------ ----- —
Civil Procedure Code, section dl7'—jExecutioii o f decree— Ajp^ilication for  

exeouUon against a, person alleged to he the lenefioial owner though not the 
certified purchaser.

The provisions of section 317 of the Code of Civil Procedure contemplate suits 
between the certified purchaser and the beneficial owner, and will not operate so 
as to Tsar a third party frona asserting that the cei’tified purchaser is not the heue- 
ficial owner. Sohun Lall v. Lala Gya Fershad (2), Puran Mai v. A li Khan
(3), and Stibha Bill v. Sara Lai Das (4), referred to.

T h e  plaintiff in this case sued for a declaration that certain 
property which had been attached in pursuance of a decree held by 
the defendant Bank against his father, Abdullah, was his own pro
perty and not liable to attachment in execution of the said decree.

The property in suit had been put up to auction as the property 
of one Rahim Bakhsh and had been purchased by the plaintiff ou 
the 20th of July 1889, Abdullah, the plaintiff’s father, acting for 
him in the transaction. The sale certificate was granted «in the 
plaintiff’s name and he obtained possession.

The defendant Bank pleaded that the real purchaser of the 
property was Abdullah and not the plaintiff.

The Court of first instance (Munsif of Allahabad) found on 
the facts against the plaintiff and dismissed the suit. ■ The plain
tiff ap230aled.

* Second appeal No. 453 of 1894, from a decree of W. Blennerliassett, Esq.,
District Judge of Allaliabadj dated the 26th March 1894, reversing adeei’e eo f 
H. David, Esc .̂, Munsif o f Allahabad, dated the 16th January 1894.

'(1) 1 L, E., 17 Bom., 173. (3) I . L. E., 1 All., 235.
(2) N .-W . P. H. C. Kep., 1874, p. 265. (4) I. L. E., 21 Calc., 519.


