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in section 503 at its discretion, or could determine 'whether the ap- iggg 
pointment of a receiver was at all expedient or necessary. "We think 
that if the legislature had intended to confer on a District Court 
the power of appointing without nomination by 3 Subordinate 
Court any person as receiver̂  appropriate words for that purpose 
would have been used in the Act. The expression used in section 
505  is not that the District Court may appoint̂  but may authorize 
the -Subordinate Judge to appoint. Those wordŝ  it seems to uŝ  are 
iu c o a s is te a t  with the wide powers contended for by the respondent.
The decision of the first point urged on behalf of the appellant 
renders the decision of the other points unnecessary. We allow 
the appeal and set aside the order of the District Judge with costs.

Appeal decreed.
, Before Mr. Justice Banerji.

CHIRAlSrJI LAL ak? o th e e s  (Deoeee-hoIiDESs) r. DHARAM SINGH June 16.
(JuDQMEJfT-DEBTOE).* --------- --------

Mortgage—Prior and s'uhsequent mortgages— Decree giving a defendant:, 
second mortgagee, a right to redeem a prior mortgage witMn a fixed 
period Appeal-■Limitation.
When a decree gives a right o f redemption within a certain specified period 

with a certain speeified result to follow if redemption is not made within sucU 
period, the mere fact o f an appeal being preferred against it will not suspomi 
the operation -of snch decreej and, nnlesa the appellate cotirt extends the period 

. limited by the original decree, the right of redemption will be barred i f  not 
exercised within the period so limited. The principle in Jaggar Math JPande v.
JoNiti Teioari (1) applied.

T he facts o f this case are fully stated in the judgment of 
Banerjij J.

Munshi Gobind Prasad for the appellants.
Babu Jogindro Nath Chaudhri for the respondent. 
iSAJfEEjl;, J,—This appeal arises out of proceedings relating to 

the execution of a decree passed in favour of the appellants. The 
facts of the case are these. One Moti Singh made a simple mort- * 
gage of some property in favour of one Diirga Prasad in 1871.

* Stscond Appesil No, 889 o f 1895, from a decree of Bahn, Bapia Behari 
Mulcerji, Subordinate Judge of Aligarh, dated the 26'th June 1895, reversing a 
decree of Sabu G-auri Shankar, Munsif of Haveli, Aligarh, dated the l7th Novem­
ber 1894

(1) I. L. E., 18 All., 228.
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1896 He aftervards made a iisnfructiiary mortgage of the same property 
iu favour of Dliaram Singh, the respondent, in 1878. In 1881 a 
decree for sale was obtained on the first mortgage. l\e second 
mortgagee was not joined aa party to the suit for sale. In execu­
tion of that decree a part of the mortgaged property was sold, and 
it was purchased by the predecessor in title of the appellants. As 
the second mortgagee was in possession under his usufructuary 
mortgage the appellants brought a suit against him for posiessioii 
of the property purchased by them at auction in satisfaction of the 
prior mortgage. That suit was resisted on the ground that the 
second mortgagee, not having been made a party to the first mort­
gagee’s suit̂  had not been foreclosed of his right to redeem the first 
mortgage, and therefore the purchaser iu execution of the decree 
made on the first mortgage was not entitled to possession as against 
him. The suit was dismissed by the Court cf first instance, but 
the lower appellate Court made a decree for possession in favour 
of the appellants on the 1st of April 1892, subject to the condition 
that the defendant, the second mortgagee, would have the option 
of re d eem in g  the prior mortgage and retaining the property by 
payment of Rs. 150 to the plaintiff within six months from the date 
of the decree. The decree was thus one for possession subject to a 
condition, and if that condition failed it was a decree for absolute 
possession. That decree was affirmed by this Court on the 18th 
of April 1894. The defendant, the present respondent, did not 
pay the Rs. 150 referred to above within six months from the 1st 
of April 1892, the date of the decree of the first appellate Court. 
Thereupon the decree-holders, present appellants, applied for 
execution of the decree and delivery of possession to them. The 
respondent, judgment-debtor, raised objections in regard to the 
application, urging that he was entitled to compute the six months 
within which he was entitled to pay Es. 150 from the date of the 
decree of the High Court, and, as those six months had not expired 
on the date of the application for execution, the decree-holders were 
not entitled to obtain possession. It is admitted that the -decree of 
this Court dated the l8th of April 1894, by which the decree of
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the first appellate Court was affirmed; did not extend the period" 
within which the defendant was to 'redeem the prior mortgage. 
Th'3 Goort of first instance disallowed the objeotioas of the judg- 
meiit-debtorj but the lower appellate Court allowed them on the 
st/ength of certain rulings to which it has referred in its judgment. 
The learned Subordinate Judge was of opinion that the objection 
was not a valid onê  but he considered himself bound by the rulings 
citsd by him and therefore allowed the objection.

Ît’'is contended in seoond appeal that the judgoient-debtor was 
ilot entitled to compute the six months within which he was to 
redeem the prior mortgage from the date of the decree of this 
Court, that decree not having extended the time for the payment 
of the money. Mr. Gohind Pmsad has relied on the recent ruling 
in Jaggar Nath Pande v. Jokhu Tewari (1). In my judgment 
the principle of that ruling fully governs the present case. In that 
case it was held with reference to a decree for pre-emption that if 
the sale price decreed to be paid by the plaintiff was not paid 
within the time allowed by the Court of first instance; and if that 
time was not extended by the appellate Court, the plaintiff could 
not pay the pre-emptive price after the expiry of the time allowed 
by the decree of the first Court. The same principle applies to 
this case. The decree of the 1st of April 1892 was a decree for 
possession subject to a condition; that condition being that Es. 150 
were to be paid by the defendant within six months. I f  the con­
dition were fulfilled; that decree would be one dismissing the suit 
for possession. In the event of default being made in payment, 
the decree was, on the expiry of the six; months, to be an uncondi­
tional decree for possession. I f  no appeal was preferred from that 
decree, and if the payment provided for by it was not made within 
sis months, there can be no question that the decree-bolder would 
be entitled to obtain possession by execiitiou of the decree. By the 
mere fact of appealing from the decree the defendant could not 
extend the time allowed to him by the decree. I f  that time expired 
before the decislu-i of the appeal by this Court, the decree for

(I) I. L. R., 18 All., 228.
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possession became thereupon a decree absolute, and the confirmation 
of that decree in second appeal" by this Court could not alter the posi­
tion of the parties. Before such coufirniation the decree had become 
an absolute decree for ])ossession, and unless tlie defendant obtained 
in his second appeal an extension of the time allowed to him fô r 
redeeming the prior mortgage, he became foreclosed of his right to 
redeem that mortgage. I f  the law were otherwise,' the defendant 
in a suit for sale or the plaintiff in a suit for redemption would 
able to obtain an extension of the time allowed to him to pay the 
mortgage money merely by the fact of preferring an appeal. The 
cases to which the learned Subordinate Judge referred were con­
sidered in the case of Jaqgar Nath Pande v. Johhu Tewari m.en- 
tioned above and the principles enunciated in them were not 
accepted."̂  In my judgment, in the absence of any specific extension 
by the appellate Court of the time allowed by rthe Court of first 
instance for the redemption of a mortgage, the time within whic;h 
redemption could take place is to be computed from the date of tlie 
decree of the Court of first instance. I allow this appeal," and, 
setting aside the decree of the Court-below, restore that of the Court 
of first instance with costs hero and in the Court below.

Appeal decreed.
* [The cases upoa wMck tlie judgment of the Subordinate Judge was based 

wero tlie following ‘.~ D m la t  and Jagjivan v. BJmlcandcts ManeheTiand (1) 
Noor Ali QliovjdhuriY, KoniMeah{2) Ohand y. Shams-ul-jehan (3),]

Sefore Mr. Justice JBanerji.
DHABMA AND OTHBBS (D bjendants) d. BALMAKUND an d  o th bh s  

(PlArH-SIEFS).*
Mortgage—Jteiemption'—LimUaiion -  Aokmioledgmeiii—Aoi No. X I V  o f  

1S39, î eeiion I, cl, 15 ~A oi Fo. X V  o f  1877, Soh. ii. A rt. 148.
Seld that an ackna\vlodgra,ou{; of tha titla of the mortgagor made by one 

only of two mortgagees would not ayail to save tha mortgagor’s right o f redemp­
tion baing barred by limitation, where the mortgage was a joint mortgage and 
not capable of being redeemed piecemeal. Bhogilal v. Amritlal (4) referred to.

* Second Appeal Ifo. 40 of 1898, from a decree of H. Q-. PearsOj Esq , 
DiHtriet Judge of Agra, dated the flth January 1896, reversing a decree of ■Rji'Kti 
Prithi Kath, Mimsif of Kutfcra, dated the 21st ifovember 1893.

(1) I. L. R .3 11 Bom., 172. (3) I. L. R., 11 All., 346
(2) I. L. E., 13 Calc., 13, (4) I. L. R., 17 Bom., 173.


