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Before Sir John Edge, K., Chief Jmtz’ce,‘and Mr, Justice Blennerkassett.
‘SHIB SINGE (Praintirr) o. MUKAT SINGH AnD oTHERS (DrrENpAaNTE).*
Cirel Procedure Code, sections 312, 820, 588 el. (16) - Aot No. TIT of 1888,

sections 30 and 35—FErecution of deeree— Decree transferred fo Col-

lector for execution—Suif by auelion-purchaser to confirm sale set aside
by the Collector.

A decvee was transferred to the Collactor for execution. 4 sale was hald by
the Collector under that decree. Subsequently that sale was sot aside by the
Collector by an order under seciion 312 of the Code of Civil Procodure. 4
person who had heen an auction-purchaser at the sale so set aside brought a suit
in a Civil Court to have the sale restored and confirmed. Held that such a suit,
would not lie.

Azimuddin v. Baldeo (1) and Randi Ribi v. Kallkae (2) referred to and held
to he no longer applicable by reazon of the changes effected in the law by Aet No.
VII of 1888, hut the judgment of Oldfield, J, in the former case approved.
WMadho Prased v. Hanse Kuar (3) veferred to,

Tais was 2 suit brought Ly an aunction-purchaser for con-

rmation of a sale held by a Collestor in execution of a decree,
transferved to him under section 320 of the Code of Civil Proce-
dure, which zale had been set aside by an order under section 312
of the Code owing to certain alleged irregularities in publishing
and condneting it.

The original hearing of the suit was ex-parfe, the judgment-
debtors defendants not having appeared, and a decree was passed
confirming the sale. But this decree was st aside on the applica-
tion of the jndgment-debtors.

On the ve-trial of suit both the lower Courts agreed in dismissing
it upon the ground that there had bee:: irregularities in publishing
the sale, which had vesulted in substantial injury to the judgment-
debtor, and found that the arder of the Collector setting aside the
sale was vight. The guestion whether a eivil suit lay at all under
the eircumstances was raised in the Conrt of first instanee, which,
however, considered itzelf concluded v the ruling in Bandi Bibi
v, Kalka (2.

* Spcond Appeal No, 502 of 1824, from & decree of Babu Ganga Saram,

Subordinate Judge of Aligarh, dated the 15th Fobruary 1804, confirming a dacree -

of Pandit Bishambar Nath, Munsif of Aligarh, dated the 20th September 1898,

(1) I. L R., 8 AlL, 504, (2) 1 L, R., 9 AlL, 602,
18) L'L. R, 5 AlL, 814,
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~ The plaintiff auection-purehaser appealed to the High Court,

Mr. IV, K. Porter for the appellant.

Pandit Sundar Lal for the respondents.

Eper, C. J., and Brenyeruasserr, J.—Shib Singh was
the purchaser at an anction sale held by the Collector in execn-
tion of a decree, the execution of which had been transferred
under section 320 of the Code of Civil Procedure to the Collector,
The Collector acting under section 312 passed an order seifing
aside thesale. Thereupon Shib Singh brought this suit to lave
the sale confirmed. The first Court dismissed the suit. The Court
of first appeal dismissed the appeal, Shib Singh has brought this
second appeal.

We were pressed by Mr. Porter with the decision of this Cowt
in dzimuddin v, Buldeo (1) and he contended that we were bound
by that decision to hold that the suit lay. There is no doubt that if
the law which was applicable when that decision was passed
remained unaltered until this snit was commenced, and further if it
was a Civil Court which had made the order setling aside the sale
in this case, we shonld have been bound by the decision upon
which Mr, Porter has rebed. The case in I L. R,, 3 All, 554,
is & decision of the Full Bench in which Mr. Justice Oldfield
dissented, It is not for us to discuss that Full Bench decision, We
may say, however, that the judgment of Mr. Justice Oldfield in
that case commends itself to our approval. That decision was
followed by a Division Bench of this Court in Bandi Bibi v. Kalka
(2}, which gave no reason for the decision except that the point had
Loen decided by the Full Bench. However, these two cases to
which e have referred were decided, the one upon Act No. X of
1877, aud the other upon Act No, XIV of 1882 before it was
amended by Act No. VIT of 1888. Now before the amendment
of section 568, clanse {16), there was no appeal from an
order passed under section 312 setting aside a sale. Clause (16)
was amended by section 55 of Act No. VII of 1888, and a
right of appeal was given from such an order. TFurther, in Act

(1) LL R, 8 All, 554, (2) L L.R, 9 AlL, 602,
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"No. X of 1877, and Act No: XTIV of 1882 before its amendment
in 1858, section 320 consisted of the 1ﬁrst two paragraphs which
«till appear in it, and of those only. By Act No. VII of 1888,
seckion 30, paragraphs 3, 4 and 5 were added to section 320.
The third and fourth paragraphs, which were two of the added
paragraphs, clearly indicate in our opinion that, when a deerce is
transferred {o the Collector for execntion under section 320, the
Revenue Court hecomes seised of the jurisdietion which temporarily
is taken away during the execution of the decree from the Civil
Court, By the third paragraph of section 320, arders made by a
(ollector under section 312 are subjeet to appesl to and revision by~
superior revenue authorities if the Liocal Government makes rules
in that behalf. TFailing such rules, there appears to be no appeal,
Tt is not necessary for us to decide whether or not a purebaser is
given a right of appeal from an order passed by a Collector under
section 312 of the Code setting aside a sale. The decree-holder
and the judgment-debtor, or the person whose immovable property
hus been sold, are by the rules which were made and are in force
under section 320 given a right of appeal from an order confirming
or setting aside a sale of a Colleetor. It never conld have been
the intention of the Legislature that there should be an appeal
procecding in a Court of Revenue from an order of a Collector
under section 312 and a c¢ivil suit proeseding in a Civil Court rais-
ing the same question as to the propriety or validity of that order.
The result might be that the Court of Revenue in appeal might
take one view, and not impossibly the Civil Court might take
another view. In our opinion where a jurisdietion is transferred
trom the Civil Court to the Collector to execute a decree, and wheve
the law makes the Collector’s order either final or appealable to
higher revenue authorities and not to the Civil Court, the intention
of the Legislatuve is that the ovder of the Collector shall not be
questioned either by appeal or suitin the Civil Court. We presume
that if Act No., VII of 18538 had been passed before the two deci-
sions to which we have referred, this Court might have takena
different « view of the law from that expressed in those cases,
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The Full Benel decision in Maddho Prasad v. Hamsw Kuer (1 -
supports the view which we have adopted.  We dismiss this appes]
with costs,
Appeal dismassed.
FULL BENCH.

Befors Sir John Edge, Bt., Chief Justice, Blr. Justice Lnox, M. Justice
Blair, Mr. Justice Bonerji, 3. Justice dikinan und 3r. Justice
Blennerhassell.

SI'PA RAM anp orEERS (DEPENDANTS) », RAM LAL ( PLAINTII«‘F.)}.'
Landlord and tenant —Zar-i-peshyt lease—Sub-lease dy zar-i-peshgi fessee—

Defaxll by sub-lessee who lels iuto possesyion the vriginal lessor and

denies the zar-v-peshg! lessee’s title—Suit by zar-i-peshyl lessee for pos-

sesston in @ Civil Court—Form of decree—Civil Frocedure Code, see-

tioas 263, 204,

Two oceupancy beusnts granted a zar-i-peshy? lense of their oceupaney hold-
ing to one R. L., for o term of sixteen years, H. L, sub-lvt the holding for o term
slightly less thau his own. The sub-lessees made defanit in payment of rent.
R. L. distrained their crops. Thereupon ihe original less.rs intervened claiming
the crops as theirs. The question of the distraint huving beon decided by the
Conrt of Revenue against him, R. L. then brought » suit in » Civil Court asking
for ejoctment of both his lessors and his lossces and to be pub into actual posses-
sion himself.

Held by the Full Bench (dissenfiente Blennerhassett, J.} that the plaintiff
was precluded by reason of 1hw lease granted by him, the ferm of which Lad noi
expired, from obtaining actusl possassion, unless the sub-lessees were ejacted,
which could only be done through the Court of Revenue. DBat the plaintiff was
entitled to a decree declaring his fitle as zar-i-peshyt lussee wnd putting him
into possession of the rents and profits of the hoelding as zas-i-peshyd lessee ; the
decree for possession to be executed under section 264 of the Code of Civil
Procedure.

TrIS was a reference to a I'ull Beuch of the whole Court
arising out of the following circumstances. Sita Ram and Hardeo
defendants Nos, 1 and 2, executed on the 5th June 1889, a zqr-i-
peshgi lease of some 44 bighas 1 biswa of their occupancy
holding in favour of Ram Lal, the plaintiff. Ram Lalin his turn
let the land held by him under the zar-i-peshgi lease for a term

* First Appeal No. 24 of 1806, from an order of Maulvi Siraj-ud-din, Sub-
ordinate Judge of Agra, duted the 31st January 1896, ’

(1) I L. R, 5 All, 314



