
B e f o r e  S i r  J o h n  JS dge, K t . ,  C M e f  J u s t ic e > \ n d . M r .  J u s t i c e  B l e n m r J i a u s t t .

SHIB SINtrH (PzAiyxiFF) ». MUKAT SIITG-H and o t h e s s  (D isfendasts).* Juna 10.
C i r t I  F r o c e d u r e  C o d e , s e c t i o n s  31 2 , 32 0 , 5SS c l .  {1 6 }  - A c t  W o . r i l  o f  1S S 8, — — .

s e c t i o n s  30 a n d  53— E x e c u t i o n  o f  d e c r e e — D e c r e e  t r a n s f e r r e d  t o  C o l ­

l e c t o r  f o r  e x e e u t io h i— S u i t  hij a t i c t i o  • ti-^w rolm ser t o  c o n firm  s a l e  s e t  a s H s  
Ilf i7ie C o l l e c t o r .

k  decree wns transf«3rrecl to the Collecfcor for execution. A sale was liald Ijy 
tlie Collector under that decree. Subsoqneutly that sale was sot aside by the 
C o l l in ' by an order under section 313 of the Coda of Civil Procedure. A 
pjsrson who had been aa anction-purchasar at the sale so set aside brought a suit 
in a Civil Court to have ths sale restored and confirmed, S eM that such a suit, 
would not lie.

Azhmiddin v. Baldeo (1) and Bandi Bili v. Xallsa (2) referred to and held 
to be no longer applicable by reason of the changes effected in the law by Act JTo.
VII of 1SS8, but tlie judgment of Oldfield, J , in the former case approved.
Madho Prasad v. Hansa Kv.ar (3) referred to.

This was a suit l.)roua;ht by an aiiction-piirchaser for con­
firmation of a salR lielcl bv a Collector in execution of a decree, 
traijsferrecl to Iiim under '̂ectioii 320 of the Code of Civil Proce­
dure. which sale had been set aside by an order under section S12 
of the Code owing to certain alleged irregularities in publishing 
and condncting it.

The original hearing of the suit was ex-parte, the judgment- 
debtors defendants not having appeared, and a decree was passed 
confirming the sale. But this decree was set aside on the applica­
tion of the judg'ment-debtors.

On the re~trial of suit both the lower Courts agreed in dismissing 
it upon the ,<2:round that there had beer, irregularities in publishing 
the s'lle, which had resulted in substantial injury to the jndgment*- 
debtor, and found that the order of the Collector setting aside the 
sale ’s.’̂ -as right. TiiR question whether a civil suit lay at all under 
fhe cii'cumstanc'es was raised in the Court of first instance, which, 
however; considered itiself concluded ŷ the ruling in Bandi Bibi 
V. Kiilha /2  i.
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* Second Appeal No. 502 of 1894, from a decree of Babu Ganga Satan, 
Subortlinate Judge o£ Aligarh, dated the 15th February 1894, confirming a d am e • 
of Pandit Bieharabar Nathj Munsif nf Aligarh, dated the 20th September 1898.

(1) I. L. B., 3 All,, 5.0-1. (2) I. L. K , 9 AIL, 602.
tS') I.' L. R., 5 A ll/814 .
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S i n g h .

The plaintiff aucHon-pm'chaser appealed to tlae Higii Court.
Mr. 11'. K, Porter for the appellant.
Pandit Sundar Lai for the respondents.
Edg-e, C. J., and Blej^neehassetTj J,—Shib Siugh was 

the purchaser at an auctiou sale held by the Collector in execu­
tion of a decree, the execution of which had been transferred 
under section 320 of the Code of Civil Procedure to the Collector. 
The Collector acting under section 312 passed an order setting 
aside the sale. Thereupon Shib Singh brought this suit to have 
The sale confirmed. The iirsfc Court dismissed the suit. The Court 
of first appeal dismissed the appeal. Shib Singh has brought this 
second appeal.

We were pressed by Mr. Porter with the decision of this Court 
in Asi'tnvjddm v. Bcddeu (1) and he contended that we were bound 
by that decision to hold that the suit lay. There is no doubt that if 
the law which was applicable when that decision was passed 
remained unaltered uiitil this suit was commenced, and further if it 
was a Civil Court which had made the order setting aside the sale 
in this case, we should have been bound by the decision upon 
which Mr. Porter has reMed. The case iu I, L. R., 3 AH., 554, 
is a decision of the Full Bench in which Mr, Justice Oldfield 
dissented. It is not for us to discuss that Full Bench decision. We 
may say, however, that the Judgment of Mr. Justice Oldfield iu 
that case commends itself to our approval. That decision was 
followed by a Division Bench of this Court in Bandi Bibi v. KalJcj,
(2), which gave no reason for the decision except that the point had 
bofcu decided by the Full Bench. However, these two oases to 
which we have referred were decided, the one upon Act jSTo. X  of 
1877, aud the other upon Act ISTo. X IV  of 1882 before it was 
amended by Act No. Y II of 1888, Now before the amendment 
of section 588, clause (16), there was no appeal from an 
order passed under section 312 setting aside a sale. Clause (16) 
was amended by section 55 of Act No, Y II  of 1888, and a 
right of appeal was given from such au order. Further, in Act 

(1) I. L. II., 3 All, 554. (2) I. L. 9 AU., Go2.



No. X  of 1877, and Act No.- X IV  of 1882 before its amendment iggg 
in 1888, section 320 consisted of the first two paragraphs i^hich 
still appear in it, and of those only. By Act No. Y II  of 188f>, 
section 30, paragraphs 3, 4 and 5 were added to section 320, Sixas. 
The third and fourth paragraphs, which were two of the added 
paragraphs, clearly indicate in onr opinion that, when a decree is 
transferred to the Collector for execution under section 320, the 
Revenue Court becomes seised of the jurisdiction whioli temporarily 
is taiŝ n away during the execution of the decree from the Civil 
Court, By the third paragraph of section 320, orders made by a 
Collector uuder section 312 ai-e subject to appeal to and revisio-n by*” 
superior revenue authorities if the Local Government makes rules 
in that behalf. Failing such rules, there appears to be no appeal.
It is not necessary for us to decide whether or not a purchaser is 
given a right of appeal from an order passed by a Collector under 
sectiou 3 1 2 of the Code setting aside a sale. The dccree-holder 
and the judgment-debtor, or the person whose immovable property 
has been sold, are by the rules which were made and are in force 
under section 320 given a right of appeal from an order confirming 
or setting aside a sale of a Collector. It never could have been 
the intention of the Legislature that there should bo an appeal 
proceeding in a Court of Revenue frooi an order of a Collector 
under sectiou 312 and a civdl suit proceeding in a Civil Court rais­
ing the same question as to the propriety or validity of that order.
The result might be that the Court of lleveime in appeal might 
take one view, and not impossibly the Civil Court might take 
another view. In our opinion where a jurisdiction is transferred 
from the Civil Court to the Collector to execute a decree, and where 
the law makes the Collector’s order either final or appealable to 
higher revenue authorities and not to the Civil Court̂  the intention 
of the Legislature is that the order of the Collector shall not be 
questioned either by appeal or suit in the Civil Court. We presume 
that if Act No. V II of 1888 had been passed before the two deci­
sions to which wo have referred, this Court might have taken a 
different • view of the law from that expressed in those oases*
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jggg The Full Bench decisioo. in Madlio Prasad v. liaiisa Kuc-r (1) -
— suDPorts tlie view wliich -we have adoi)tecl. Wo dismiss this appeal 
SaiB  SiirsH

V. with costs.
Muxat Appeal dismissed*
SlTOH. ..._________________  “

1896 FULL BENCH.
Jm s 11. — ----------

B e f o r e  S ir  J o h n  JU dgtj K L ,  C h i e f  J m t i c e ,  M r .  J u s t i c e  K n oX s M r .  J t is U c e  

JB laiv, I f / ’ . J iis tio .s  B a n c r j i ,  I f / .  J u s t ia e  A ik v i ia n  t t n i  M r .  J u a t i o e  

B le n n e y J ia s s e i i .

Sri'A  RAM AifD OTHEES (Dei?endaxi’s) fl, RAM LAL (
L a n d l o r d  a n d  t e n a n t  — Z c o ' - i - i i e s h g i  l e a s e — S u b -le a s e  hi; s a r -i '^ e f ilk g i  l e s s e e —  

D e f a u l t  hy s u h -le s s e e  w h o  l e t s  i n t o  p o sses is io n  o r i g i n a l  l e s s o r  a n d  

d e n i e s  th e  s a r - i '^ e s l ig i  lestsee's  t i t l e — S tiii  Ity z a r - i - j )3 s ] ; , j i  l e s s e e  f o r  p o s ­

s e s s io n  in  a C iv i l  C o 'iir t— F a r m  o f  d e c r e e — O io i l  £ i 'o c e d u r e  C o d e , s ec -  

tiom s  2 6 3 , 26 4 .

T w o  o e cu p a n cy  fceuants g r a n te d  a s a r - i - p e s h g i  lease o f  tliu ir  o c c u p a n c y  h o ld ­

i n g  t o  on e  R . L .j f o r  a  t e r m  o f  s ix te e n  y e a rs , K , L . sn i)-lijt tixo Iiold ing" f o r  a term  

s l ig h t ly  less th a n  h is  o w n . T lie  su b -le sse e s  m ade  d c l 'in ilt  iu  j ja y m c n t  o f  ren t. 

E .  L . d is t ra ia e d  tlieii- c ro p s . T h (jreu j)on  th e  o r ig in a l  le.s:i.'rs iu te rv e n e d  c la in iin g  

th e  crop s  as th e irs . T h e  q u e s t io n  o f  t h e  d is t ra in t  h f iv in g  b e e n  d e c id e d  b y  th e  

C o u rt  o f  R flvenue a g a in s t  h im , R .  L .  then, b r o u g h t  a su it in  ii- C iv i l  C o u rt  a s k in g  

f o r  e jo c tm a n t  o f  b o t h  h i3  lesSiOrs a n d  h ia  lessees a n d  to  b e  p u t  in t o  a c tu a l p osses ­

s ion  h im s e lf .

Meld by the Full Bench {disseniiente Blonnerliassott, J.) that tho plaintiff 
was precluded by reason of the lease granted by iiiiHj the term of which had not 
expired, from obtaining actual possession, imloss the sub-lessees were ejt^cted, 
which could only be done thi'ough tho Court of iievenue. Bat the plaintiff was 
entitled to a decree dachiring his title .‘is sa.r-i-feshgi lessee uud putting him 
into possession of the routs and proHts of the holding as sa-v-i-peshai lessee ; the 
decree for possession to be executed under section 26-i o f the Code of Civil 
Procedure.

This was a reference to a Full Bench of the whole Court 
arising out of the following circumstances. Sita Earn and Hardeo 
defendants Nos. 1 and 2, executed on the 5th June 1889, a zar-i" 
peshgi lease of some 44 bighas 1 biswa of their occupanoj 
lioidmg in favour of Ram Lal̂  the plaintiff. Earn Lai in his turn 
let the land held by him iinder the sar-i-peshgi lease for a term

 ̂* First Appeal l!fo. 2i o£ 1806, from an order of MaulFi Siraj-ud-din, Sub­
ordinate Judge of Agra, dated the 31st January 1896,

(1) I. L. E., 5 AU., 314


