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lay down & direction that before exercising his powers he should
record reasons, Heis given a discretion which he may b trusted to
use properly, and it will be for a person impugning his order to
satisfy us that a judicial discretion has not been used before we can
interfore with an order passed under this section. We need not go
into or state any reason why it is necessary that this section should
appear on the statute book. Itis there; and as it is there, it is the
duty of every Magistrate, who considers that the use of it is neces-
sary and expedient in the interests of justice, to make use of it to
the fullest extent necessary in the interests of justice. If he does
not-do %o, ho neglects an obvious duty. No case has been made out
to us showing that in the present instance the Joint Magistrate of
Etah failed to cxercise his discretion or abuse it. We decline to
interfere and return the record,
Application dismissed.

APPELLATE CIVIL.

——n

Refore Sir John Edge, Kt., Chief Justice, and Ir. Justice Blennerhassett.
UJAGAR LAL (PrarvTrrr) o. JYA LAL axp otuERs (DEFENDANTS).
Dre-emption—Wajib-ul-arz—Right of pre-cinption not forfeited by breach
on a former occasion of the rules of the wajib-ul-urz relating to pre-

emption.

Semble that a claimant for pre-emption nnder a wejid-ul-erz would not
forfeit lis right to pre-emption if upon a former oceasion he had violated the
provisions of the wajib-ul-arz by morigaging his share to a stranger.  Gokul
Chand v. Ram Prasad (1) followed : Bhajjo v. Lalman (2) referred to.

This was a suit to obtain possession as mortgagee of certain
zamindari which had been mortgaged by a deed of conditional sale
by three of the defendants to the fourth defendant. The plaintiff
claimed wnder a clause of the wajib-ul-arz relating to pre-emption
and he alleged his right as a co-sharer to be superior to that of the
defendant movtgagee.

Second Appeal No. 857 of 1894, from a decree of G. K. Gill, Esq., District
Judge of Mainpuri, dated the 80th J anuary 1894, confirming a docrce of Rai

Pg[l)lzllit Indar Narain, Snbordinate Judge of Mainpuri, dated the 28th November
1892,

(1) Weekly Notes 1889, p., 127, (2) L L. R, 5 A, 180
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The defendant mortgagee pleaded that as to part of the property
mortgaged the plaintiff had no right of suit, uot being a co-sharer ;
that the mortgage was exccuted with the plaintiff’s knowledge and
acquicscence, and that the plaintiff had forfeited bis right of pre-
emption by having on a previous occasion mortgaged his own share
to a stranger,

The court of first instance (Subordinate Judge of Mainpuri)
found that the plaintiff had about four weeks before the suit movt-
gaged his own share to one Harbans Rai, who was a stranger, and,
applying the ruling in Rajjo v. Lalmen (1), dismissed the suit on
the ground that the plaintiff had by his own act deprived himself
of his right to claim pre-emption.

The plaintiff appealed, and the lower appellate court (District
Judge of Mainpuri), taking the saime view of the law as that taken
by the court below, dismissed the appeal,

The plaintiff appealed to the High Court,

Munshi Madho Prasad for the appellant,

Munshi Gobind Prased for the respondents,

Eogr, C. J., and BLeNNERIASSETT, J —~This was a suit for
pre-cmption of u shave in a village brought on a clause in the
wajib-ul-arz providing for pre-emption in case of mortgages or
sales of shares by co-sharers, The first Court dismissed the plain-
tiff’s snit on the ground that on a previous occasion he himself had
mortgaged his share in the village to a stranger. The lower appel-
late Court, accepting that view of the law, dismissed the appeal.
The plaintiff has brought this appeal.

It so happens that on the previous occasion when the plaintiff
himself mortgaged to a stranger no co-sharer in the village
claimed pre-emption. No wajib-ul-arz which we havey ever
seen has contained a clause absolutely and in all events prol&bit—
ing a co-sharer from selling or mortgaging to a stranger.
Such a clanse would be unrcasonable and bad in law. It would
be against public policy. What is provided by such clauses is

that a co-shaver shall have a right to take the mortgage or to
(1) L L. R., 5 All, 180,
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buy in preference to a stranger ; and that is a perfectly reasonable
custom or contract as the case may be. There is pothing to
show, in that view of the law, that on the previous occasion
the plaintiff acted contrary to the provisions of the wajib-ul-arz,
for there is nothing to show that any co-sharer desived to take
the mortgage. Even if the plaintiff had on a previous occasion
acted in violation of the provisions of the wajib-ul-grs as to
pre-emption, we should hesitate before deciding that such previons
contravention of the provisions of the wajib-wl-arz deprived him

of all right to claim pre-emption in case of a mortgage or sale of
another share by another co-sharer in the village. We are disposed

to think that the decision in Gokul Chand v. Ram Prasad (1)

was right. It must not be assumed from what we have said that

we throw any doubt on the correctness of the decision in BlLajjo

v. Lalman (2), with the deéision in which case on the facts there

‘before the Court we agree. We allow this appeal, and, setting
aside the decrees of the Court below and the first Court, we remand
this case under section 562 of the Code of Civil Procedure to the
Conrt of first instance to be disposed of on the merits. Costs

here and hitherto will abide the result. ‘
Appeal decreed and suit remanded.

Before Sir Johu BEdge, Kt., Clief Justice, and Mr. Justice Blenncrhassetl.
HINGAN LAL (Jupgusyr-pERTOR) v. MANSA RAM (DECREE-
HOLDER).*

Txecution of deerea—Limitation —4et No. XT™ of 1877, seelion 19— Adeknom-
ledgment — ddmission of liability contained in o memorandum of appeal
in @ different suil,

An admission made by an advocate or duly authorized valil on hehalf of his
client in a memorandwm of appenl in a case not {uter paries that a certain decree
was a subsisting decree capable of execution will amount to an acknowledgment
within the menning of section 19 of Ach No. XV of 1877 so as to give a fresh
starting point fo limitation for execution of such decree, provided that such ad-

Second Appeal No, 314 of 1804, from an order of . Batemnn, Esq., District
Judgo of Sahiranpur, dated the 10th March 1894, confirming an order of A. M. R.
Hopkins, Esq., Subordinate Judgs of Dehra Din, dated the 13th November 1898,

(1) Weekly Notes 1889, p, 127. (2) L L. R, 5 All,, 180,



