
Before Sir John Edge, X t., Chief Justice, and M r, Justice JBlenner-
 ̂ . hassett. May 13.

3riZAM-UD-DI]>r SHAH (Dbpbndant) t .  A N A M )I PRASAD (P la ik t im ) * — -------- - -
Chiardian and minor— Liability o f  minor fo r  act o f  person without autho­

rity purporting to act as the guardian o f  the minor.

The tmcle of a minor Mnliammadan purporfcing, though without authority, 
to act as the minor’s guardian, mado a mortgage o£ certain property -belonging 
to the minor, and subsequently took a lease of the mortgaged property infaTOur 
of the minor. The minor having made default in payment, the mortgagee sued to 
re co v e r  rent. S eld  that the mortgagee was not entitled to recover, although had 
the minor sued the mortgagee to avoid the mortgage he might not have been able to 
succeed without paying compeasation to the mortgagee to the extent to which he or 
h i s  property had benefited by the money advanced on the security o f the mortgage.
Jlutifinv, Dhoomee Khan (1), Bhutnath D e y v . Ahmed Sosain  (2), Anapurnabi 
V. Durgapa McsJialapa (3), Baia  v. Shisappa (4), Mussamtii BaJcshun r. Mua- 
samut Doolhin (5) and Girraj Bahhsh v. Kasi Samid A U  (6) referred to.

The facts of tliis case are as follows :—
On the 4tli of September 1888, Gliulam Jilani, Farid-iid-dia, 

for himself and as guardian of Nizam-ud-dia, his minor nephew, 
and Miisammat Anwari Begam, executed a mortgage with posses­
sion of certain shops and houses in favour of the plaintiff Anandi 
Prasad. The money borrowed was Rs. 2,600; and the stipulated , 
interest was annas 14 per cent, per mensem. The mortgagors did not 
give possession under the mortgage, but took a lease of the mort­
gaged property from the mortgagee. Some of the rent due under 
this lease being in arrears, the mortgagee lessor sued the mortgagors 
lessees therefor and obtained a decree on the 4th of July 1892, which 
decree was confirmed on appeal on the 30th of November 1892.
The minor, Nizam-ud-din, applied to have this decree set aside as 
being an ex •parte decree, so far as he was concerned, and it was set 
aside as regards him on the 23rd of July 1893. The suit was 
subsequently retried as to the interest of the minor in the pro­
perty mortgaged. The minor objected that Farid-ud-din had

* Second Appeal No. 263 o f  1894, from a decree o f H. G. Pearse, Esq., Dis- 
trict Judge of Agra, dated the 2nd February 1894, confirming a decree o f  iSabu 
Hari Mohan Banerji, Munsif o f  Agra, dated the 4th July 1893.

(1) N.-W, P., H. C. Eep. 1868, p. 21. (4) I. L. E., 20 Bom., 199.
(2) I. L. E., 11 Calc., 417. (5) 12 W. E., 337.
(S) I . h. JL, 20 Bom., 160. (6) I . L. R., 9 111., 340.
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1896 no authority to borrow on his behalf, and tiiat the debts 
incurred by Farid-iid-din weje not binding on him.

The Court of first instance (Munsif of Agra) was of opinion 
that Farid-ud-din had power to bind the minor's share, and gave 
the plaintiff a decree.

The minor appealed. The lower appellate Court (Distriot 
Judge of Agra) confirmed the decree of the first Court.

The minor defendant thereupon appealed to the High Court.
Maulyi Ohulam M%jtaba, for the appellant.
Miinshi Mam Pmsad, for the respondent.
E dge, C. J., and Blbnneehassett, J.—This was a suit for 

rent of shops brought against a Muhammadan who is a minor and 
has appeared under the guardianship of his mother. An uncle of 
the minor, assuming to act as a guardian, had granted to the plain­
tiff a mortgage over the minor’s property, and on the same day 
took a lease of these shops which were the mortgaged property, 
in favour of the minor. It is for rent alleged to be payable under 
tbat lease that this suit is brought. The first Court decreed the 
claim. The lower appellate Court confirmed the decree. The 
defendant has appealed here.

The minor’s guardian was not a guardian heaving power to 
mortgage the minor’s property, and as he had not that authority, 
he was not in a position to give the plaintiff a good title as against 
the minor. * In our opinion that view is supported by the decisions 
in Ruttu'fh V. Dhoomee Khan (1), Bhutnath Bey v. Ahmed 
Hosain (2), Anapurnabi v. Durgapa Mahalapa Naile (3), Bdba 
v. Shivappa (4), Mmsamut Buhshun v. Mussamut Doolhin (5) 
and Oirraj Bahhsh v. Kazi Hamid Ali (6).

It appears to us that if the plaintiff had brought his suit to 
enforce his mortgage against the minor it would have been a per­
fect defence for the minor to make that his uncle had no authority 
to bind the minor or his estate- It also appears to us that the 
position is not altered by the fact that the minor’s uncle,

(1) K.-W. P., H. C. Eep. 1869, p. 21.
(2) I.L.R.,llCalc.,4l7. *
(8) I.L.B^20Bom«160.

(4.) I. L. B., 20 Bom., 199. 
(5) 1 2 W .B ., 337.
(8) I. L. E.. 9 AU.. m .
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Farid-ud-din, having made the mortgage, took a lease of the 
mortgaged j^roperty iu favour of the minor. I f  we were to 
enforce this lease, we should be practically enforcing the mort­
gage, for this reason that the lease stands or falls with the 
mortgage. The property belongs to the minor. I f  the minor 
were bringing a suit to set aside the mortgage or to set aside 
the lease, we could, no doubt, in such a suit decline to grant 
him relief until he had made compensation to the mortgagee 
to the extent to which the minor or his property had bene­
fited by the money advanced on the security of the mortgage, 
The position is altered when the minor is a defendant and not a 
plaintiff.

We need not decide whether or not the plaintiff could succeed 
iu another suit in obtaining restitution or compensation. We 
cannot give the plaintiff a decree here to be executed in case the 
minor does not make compensation. We allow this appeal with 
costs, and set aside the decrees in the Courts below, and dismiss 
the suit with costs as against Nizam-ud-din Shah. The other 
parties are not before us, so this decree will not affect the decrees 
against them.

Appeal decreed.
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MATRIMONIA-L JUEISDICTION.
Before Sir John ^dge, Ki., Chief J i i s t i o e t  Mr. J u s t i c e  A iJ cm a n  ani 

Mr. Justice BlennerltasseU.
P. H. PERCY ( P e t i t i o n e e )  v .  J. PEROT (R b s p o x d b n t ) .

Act No. I V  o f  1869 {Indian Divorce Act) sections 3, siih-seciion (2), 8, 9, 13, 
l7 j Notification No. 1203, dated the 23,rcl Seĵ ileinbey l&74a~Statute 
28 Viai. Cap. X X V , section 3—Act No. X I I I  o fl8 7 ‘J (Civil Courts Act, 
Oudh) section 27— Act No. X X  o /1 8 90  (Nortli-Western Frovinces and 
Oudh Act), section 42—Act No. X I V  of 1891 (Oudh Courts Act) 
section S-^Diwrce-—Appeal—Jurisdiction,

The High Court o f Judicature for the North-Western Provinces has mo 
Jurisdiction to entertain an appeal from the decree of a District Judge in 
Oudh dismissing a suit for dissolution of marriage* Morgan v. Morgan (1) 
overruled.

(1) I. L. B., 4 All., 806.
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