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aside. We give the plaintiffs their costs against the parties to
this suit.
Appeal decreed.

Before Me. Justice Enox end My, Justice Blair, )
ALT MUHAMMAD KHAN (DrerENpANT) €. MUHAMMAD SAID HUSAIN
(PLAINTIFF).
Pre-emption—Muhaimmadan Law—Talab-i-ishtishhod— Deinand made to veades
70t in possession—Demand made by agent of pre-emptos. )

Held, that if the falab-i-ishiishhad is made in the presence of the vendee, it is
not neecssary that such vendee should at the time the demand is made be actually in
possession of the property in respect of which pre-emption is claimed. Chamioo Pas-
baiy. Pulblwan Rai (16 W. R, 3) explained. Jhootee Singk v. Eomnl Roy (10 W. 1.,
119), Janger Mohamed v. Mokamed Arjad (1. L. B, 5 Cale,, 509), Goluck Rawn Deb
v. Brindabun Deb (L4 W. R, 263) and Sketkt Duyemoollal v. Kirtee Chunder
Surmak (13 W. R., 530) referred to,

Held, ualso that the cerewmony of talal-i-ishtishhad nced nob necessavily be
performed by the claimant for pre-emption in person, but may be performed by a duly
constituted agent on his behalf. Syed Wajiddli Ehan v. Lela Hanuman Prased
(4 B. L. R, A. C. J,, 139) and Mussammut Ojheoonissa Begum v Sheikh Rustuin
Ali (W. B., 1864, 219) referred to.

TyE plaintiff sued for pre-emption, under the Muhammadan law,
of a certain zanana house. The defendants pleaded guter wlia that
the plaintiff had not performed the necessary rites of pre-emption
prescribed by the Muhammadan law, An issue was framed upon
this point, which in argument resolved itself into $wo questions:
first, whether the pre-emptor could make a valid demand from
the purchaser when the latter was not in possession of the property
sold, and secondly, whether the demand could be made otherwise
than by the pre-emptor in person, the pre-emptor being under no
physical disability. The court of first instance (Munsif of Morad-
abad) relying upon a ruling of the Caleutta High Court in Cham-
roo Pasban v. Publwan Roy (1) found against the plaintiff on
this issue. The plaintiff appealed.

The Lower Appellate Court (District Judge of Moradabad),
following the ruling in Janger Mohamed v. Mohamed Arjad (2)
overruled the decision of the Munsif on this point, and finding that
the requirements of the Muhammadan law as to both Zalab-i~ish-

(1) 16 W. R. 8. (@) L L, K, 5 Cale.,, 509
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teshlad and talab-i-imuasibat had been fulfilled by the plaintiff,
remandled the ease to the edirt of first instance under section 562 of
the Code of Civil Procedure.

Against this order of remand the defendant vendee appealed to
the High Cout.

Maulvi Ghulam Mwjtabe for the appellant.

Mr. Abdul Majid for the respondent.

Rxox and Brare, JJ.—This is an appeal from an ovder of
remand passed under section 562 of the Code of Civil Procedure.
The plaintiff, who is respondent before us, is seeking to enforce o
right of pre-emption which he elaims under the Muhammadan
laswe. The Court of first instance found that the plaintiff had not
performed certain rites and ceremonies which that Court considered
necessary before he could cuforce the right of pre-emption elaimed.
It therefore dismisged the suit. On the matter going into appeal,
the Appellate Court dissented from the view taken by the Cours of
first instance, considered that all the cssential requisites under the
Muohammadan law had been complied with, and remanded the
case under the order which is complained of in this appeal for
determination upon the merits.

In appeal before us, it is now contended that the order of
vemand is bad on two grounds, the first being that the talab-i-
ishtishhad was in the present case made to the vendee, who had
not, ab the tinte when the demand was made, obtained possession
of the land over which the respondent sceks to enforce his pre-
emptive rights; the second is that the demand is bad, inasmuch as
it was not made by the pre-emptor himself, but by an agent. The
main authority for the former of these contentions is based upon
the argument that the procedure in such matters laid down by the
Durrul Mulhtar, which appears to be of a more liberal and lax
nature, differs from the stringent rule laid down upon the same
subject in the Hidayoh, and it is urged that where these two are
at variance, the Hidayah is the authority which should be follow-
ed by us. We have not before us the passage from the Hidayah,
but we were referred to a note () to be found in the Tagore Law
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Lectures, 1873, at page 522, in which it is given as a quotation from
the Fa.t(z‘u;?b-i—ﬁlmngim’, vol. 5, p. 267. That passage is as
follows :— 1t is therefore necessary afterwards to make the talab-
i~ishtishhad wa tagrir, which is done by the Shafi taking some
person to witness either against the seller, if the ground sold be
still in his possession, or against the purchaser or upon the spot
regarding which the dispute has arisen,” and we were also referred
to the precedent Chamroo Pasban v. Publwan Rai (1) as an
authority for the proposition that the talab-i~ishitishhad to be
valid must be made in the presence of the vendor or vendee who
may be at the time when the demand is made in possession of the
premises, the subject-matter of the pre-emption. The ease cited is
not a very full and clear authority. The learned Judges who
decided it had before them a case in which no demand had been
made either in the presence of the vendor or vendee, and their
attention was not directly brought to bear upon the question
whether the demand in order to be valid could only he made before
the person in possession at the time of demand. This is really all
the authority upon which this contention rests. We have, on the
other hand, a chain of decisions beginning with a case of Jhootee
Singh v. Komul Roy 2} if not earlier, and extending down to the
case of Janger Mohamed v. Mohamed Arjad (3). There are cases
between, viz :—Foluck Ram Deb v. Brindabun Deb () and Shailkh
Dayemoollah v. Kirtee Chunder Swrimah (5). The Caleutta
Court in these cases has throughout laid down that the demand
talab-i-ishtishhad must be made in the presence of the vendor or
- purchaser, or upon the premisesand in the presence of witnesses. In
the case in 10 Weekly Reporter, the learned Judges were certainly
not disposed to make any relaxation, and fully bore in mind the fact
that the right of pre-emption was one in which they should not be
disposed to relax any of the rules by which the Muhammadans
themselves found it necessary to confine its operation, In Janger
Molamed v. Mohamed Arjad, the precedent of Chameoo Pasban v.

(1) 16 W, R., 3. @) I. L. R., 5 Calc., 509,
(2) 10 W. R., 119. (1) 14 W. R, 265.
(5) 18 W. R,, 530,
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Publwan Roy was quoted, and the learned Judges considered it to
amownt to nothing further Shan that the demand must be made
gither before the vendor or the purchaser or on the premises; in
other words, the matter deemed essential was that the affirmation
should be made in the presence of witnesses and before the vendor
or purchaser who might be deemed to be in possession of the lands,
The fact of the purchase would seem to be considered as giving, at
any rate, & constructive possession for such purposes, and we see
no reason to rule otherwise.

As regards the second point, the main authority cited to us is
o passage from Macnaghten’s Principles and Precedents upon
Muhammadan Law, Edition 1890, p. 183, where it is said that the
party claiming must make the demand, and, it is added, he may
also depute an agent, provided he is at a considerable distance and
cannot afford personal attendance, and, if unable to depute an agent,
he may communicate with the seller or purchaser by letter. Along
with this, which after all does not appear to be of higher anthority
than an answer made, as the practice then was, by a person consi-
dered an authority in Muhammadan law to a question put by
Judges, we were referred to the case of Syed Wajid Als Khan v.
Lale Hanuman Prasad (1), In that case a Subordinate Judge
had expressed an opinion that the ceremony of talab-i-ishiishhad
could only be performed by the pre-emptor in person and could
not be done through an agent. The learned Judges who decided
that case remarked that they were not referred to any authority
for this dictum, and the law is otherwise enunciated in Muham-
madan law hooks. The restriction that the demand should be
made by the pre-emptor in person depends upon his ability to
perform it, and the question of ability would seem fo be one
lightly dealt with, the preference being given to the rule which
prevails in Muhammadan Law as elsewhere, that an agent can do
what a principal can do, except where prohibited by law or where
his poweris restrained. In the case of Mussamut Ojheoonissa
Begum v. Sheikh Rustwin Ali (2), the Judges held that unless

(1) 4B.L. R, A, C, J., 139, (2) W. R., 1864, p. 219.
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there was a clear provision in the law that the claimant must go
to the spit or to the seller or {o the Jurchaser, his act could be
done by a duly constituted agent. As in that case, so in this, we
think that the evidence shows that the needful ceremonies of
Muhammadan law have been complied with to all intents and
purposes, and that the learned Judge was right in so considering and

QI

in making the order of remand. The appeal is therefore dismissed’

with costs.
Appeal dismissed.

BLefore Mr. Justice Banerji.
MURARI DAS Axp otmers (DECREE-EOTDERS) ¥ THE COLLECTOR OF
GHAZIPUR A¥p anoTHIR (RESPONDENTS),

Act No, X of 1877, section 320—Civil Procedure Code, scetions 322, 525, 326
— Ezecution of deeree—Right of creditor under « simple moncy decree ablained
ajter property of debtor has been talen over by the Qollector to be entered in list
of ereditors prepared undor section 322 B,

Held that the assignees of a decree for money obtained against a person whose
property had been taken over by the Collector under section 326 of Act No. X of
1877, whilst such property was under the management of the Collector, were not
entitled to be placed on the list of ereditors prepared by the Collector under section
323 of Act No, XIV of 1882 ; aud that in any ease application to be placed on the
said list of ereditors should have been wade to the Collector and not to the District
Judge.

TuE facts of this case are sufficiently stated in the judgment
of Banerji, J.

Babu Jogindro Nath Chaudhri and Munshi Madho Prasad
for the appellants.

Mr. E. Chamier for the respondents.

BaxgrJ1, J.—The facts which have given rise to this appeal
are these :— ‘ .

Several decrees having been passed against Babu Har Bhankar
Prasad Singh, one of the respondents to this appeal, the Collector
of Ghazipur, in which district a part of Babu Har Shankar
Prasad’s property was situated, was appeinted by the District
Judge of Ghazipur under scction 326 of Act No. X of 1877 to take

Fivst Appeal No. 162 of 1895 from au oxder of Kuar Bharat Singh, District
Judge of Ghazipnr, dated the 17th May 1895,
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