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furtlier proceedings in executing tliiti decree iuierê t at tli'e usual 
rate (G%) is to be allo’wed to the objectors Ummiit-uI-Hiisuaiii and 
others up to the date o£ payment in execution. The olyectors are 
entitled to costs,
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Before Sir John Edge, Et.) Chief J (̂stice, Ur Jmiico Knoa', J/r. Justice Bhir^ 
Ml'. Jmticc Lanerji, Mr, Justice Hurhitt and Mr. Jvdioc Alknim,

S K I B  LA.L ( P l a i k t i f f )  v . AZMAT-ULLAII o t u e t .s 

A d  yo. IV o f  1S82 (Transfer of Property Act), seciions ]'d̂ ! IQo—Aationahlc 
chiim—AssitjiiDient of simple morffjat/c kforc due date.
The tern “  actionable claim ”  as ustid in scetioii 130 of Act No. IV  of lbS2 

uicaiis a claim in respect of which a cause of actiou has already unturcd and which, 
subject to pi’occdurcj may be euforced by suit.

ift'ZfZ that the assigiimcut for value of a simple inortgage before the ilnc tlate 
of the mortgage is not a sale of aa actionable claim within the meauing of section 
135 of Act No. IV of 18S2. Sani v. Ajudhia Prasad, (1 ) referred to and axplaiuccL

The fuctrj of this ca.se arc briefly a« foliowrf-.—On the 17th of 
July 1870 one Karim-ullah, the father of some of the defendants 
to the suit; having borrowed Rs. 2̂ 000 from Baldeo Sahai, husband 
of one of the other defendantŝ  executed an hypothecation bond in 
his favour. On the 7th of July 1888 accounts were ndjlisted 
between the parties and a fresh bond for Es. 4,452 gh'on. 
This latter bond however Avas not executed by Karim-ullah, but 
by one Rustam Klian, under a general power of attorney. The 
latter of the tŵ o bonds -was payable in a year from its execution. 
On the 20th of June 1889 Musammat Mulia, as heir to Baldeo 
Sahaî  sold to Shib Lai, the present plaintiff, the bond of the 7th 
July 1888. The plaintiff, on the 12th July 1893, brought his suit 
on this bond in the Court of the Subordinate Jadge of Moradabad. 
The Subordinate Judge dismissed the suit, holding that the execu­
tion of the bond was not proved.

* Firafc Appeal No. 4 of l8G4j from a deci’ce of Maulvi Azlz-ul llalimaii, Offi­
ciating Subordinate Judge of Moradabad, dated the 12th Cctohcr 1803,

(1) L L. E., IG A11.;̂ 31S.
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ĵ grjt! The plaintiff appealed to the High Court, and wheu the appeal
-------- -— came on for heariug, the respondents raised the question 'whether

V. in any qase the appellant was entitled to more than would be due
t ™ '' to him under section 135 of the Transfer of Property Act. This

question was thereupon referred to the Full Bench together with the 
question whether tjuch a defence could be raised for the first time 
in appeal.

Pandit Sundar Lai and Munshi Gohind Prasad for the 
appellant.

Munshi Jivala Prasad, Babu Bishmo Chandar and Maulvi 
Ghukmi Mujtaba for the yespondont.

The judgment of the Court [E ugEj C. J., K nox, Blair, 
Baneeji, B urkitt and A ikman, JJ.] was delivered by Edge, 
C. J.

The suit in which this reference to the Full Bench has arisen 
was one for sale under section 88 of the Transfer of Property Act. 
The plaintiff in the suit was the assignee of an alleged simple 
mortgage bond upon which the suit was brought'. The execution 
of the bond was denied. The first Coiu't found that the bond had 
not been made by the alleged mortgagor and dismissed the suit. 
On appeal to this Court the suit was decreed in the absence of the 
dcfendaut-rcspondent; but, on its being proved that it was through 
misadventure that the defendant was not represented at the hear­
ing in this Court, the ex parte decree of this Court was set aside 
and tho appeal reinstated on the list for hearing. "When the appeal 
came on to be heard the vakil for the respondent claimed that his 
client was entitled to take advantage of section 135 of the Trans­
fer of Property Act. Two questions were referred for decision 
to the Full Bench. The first question was:—“ Is the assignment 
for value of a simple mortgage before the due date of the mortgage 
a sale of an actionrible claim within the meaning of section 135 
of Act No. IV  of 1882 The second question was I f  such 
assignment is the sale of an actionable claim, can the defendants 
respondents at this stage of the litipation avail themdqlve'j of section
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]S3<)loo ? The assigiiincnt in question was made l)cf<jre the mortgage 
money bGcatae payable.

We iiavo been referred in the course of tlic arguments to the 
following cases :—Zc/ia Jugdeo Sahai y . Brij Belari Lai, {I) 
Mod'im Moimn Dut v. FuttaT-im'nissa, (2) Rathnascmii x. 
Suhrmianya (3) Singcimeharlu v. Bivahai, (4) Mmachandm 
V .  Venkatarama, (5) Ecd'im-un-nissa v .  Deo Narain, (TJ) Iloti 
Eamy-Jeth 3fcd, (T) Rani v. AjitdJdci Fmsad, (S) Ilucldmni 
Barik y , hhan Ghundar ChuokGrhibtti, (9) Ramahrishiia v, 
Kwrikal} (10) and Ja/nml-ud-dln Khan v. Bai] Nath (11),

The answer to tlie first qnestion must dep<Mid in our oi>iuion 
upon ibe construction of section 130 of the Transfer of Property 
Act. On the one band it bas been oanteadod that that soetion 
which is a section of definition applies not only to a chiini at prosont 
capable of enforcement by suit in the Civil Court Init also to a claim 
in rospoct of which the cause of action has not at present arisen, but 
which in the future will mature into a claim whicli will then be 
enforceable in a Civil Court. The wording of section 130 is not 
absolutely free from doubt, but it is impossible for us to liold that ii 
claim is actionable unless it is a claim in rospcct of a cause of action 
which has already matured and whicli, subject to procedure, may be 
enforced by suit. If it was the intention of the LcgislaturG that 
Chapter YITI of the Transfer of Property Act vshould apply not 
ftnl̂  to claims in respect of w4iich at the time of tlie transfer a cause 
of action was complete and ripe, but also to claims in respect of 
which a cause of action had not already arisen, it -wouUl have been 
easy for the Legislature to have used appropriate language to con­
voy its meaning. We cannot construe the “ actionable claim of 
section 130 as co-extensive v̂itb the English legal term chose in 
action.”  Chapter V III of the Transfer of Property Act was 
presumably passed, so far as its principal provisions are coneerned,

(1) I. L. R., 12 Calc, 505. (G) I. L. R., 13 AIL, 103.
(2) I, L. R., 13 Calc., 297. 0 )  T. L. R , 10 A ll, 313.
(3> I. h. 11 Mad., 5G. (8) I. L. R , IG AIL, 315.
C4) I. h B., 11 Mad., 498. (9) I- L. 21 Calc.,
(5) L  L. 11., 13 Mad., 51G. (10) I . I-. R., 11 Mad., 415.

( 1 1 )  W c e ld y  N otes, 1890 , p. 24 .
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iggg in order io rlisconrage traffic in litigation. No doubt traffickers in 
litigation may purchase an<iinripe claim, or may wait and purchase 
a ripe claim, but the Legislature may have thought that there was 

reason for limiting the application of section 135 to eases in 
respect of which at or before the time of sale a suit could have been 
brought in a Civil Court, and may have thought it unadvisable 
lliat section lo5 should be applicable to the transfer of claims 
which had not matured into claims which were actionable. I f  a 
man had a cause of action, or a supposed cause of action, good, if 
the facts relied on were true, he probably Avould seek to enforce 
his .cause of action aud to derive the utmost benefit from it by 
bringing liis suit on his own behalf in respect of it. Where, how­
ever, a man transfers such right as he has to maintain a suit to a 
third person after his alleged raiise of action has arisen (aud by 
cause of action we mean everything necessary to the maintenance 
of the suit), a suspicion would arise that the purchaser was specu­
lating in litigation. On the other hand, it might be impolitic to 
attempt to restrain the free transfer of claims wJiich had not 
matured into causes of action. For instance, a merchant might sell 
a consignment of goods on the term of a year’s credit being given 
for payment. Ho might immediately afterwards find it necessary 
to raise money to carry on his business or to meet his liabilities, 
and consequently might wish to sell the debt, -which would not be 
due and payable until the expiration of the year. The purchaser 
of that debt, even assuming that tlie debtor W'ere a man of credit 
and responsibility, would not give the full value of the debt at tlie 
time when the debt would become payable. He would give at tjie 
outside the present value of a debt of that amount payable one year 
heace. It is obvious that in such a transaction the price actually 
paid would be the then discount value. The interest which a 
Court might allow might not be an adequate compensation for the 
loss to the purchaser of the use of the money paid as the actual 
price. Again, if section 135 were to apply to the sale of a claim 
which had not been actionable at the time of the sale, it would 
apply in the following case. A man insures his life for Rs. 20,000
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payable on his death. Owing to the necessity of finding money 2806
for his business he is obliged to assign, for value the iiolicy wliich 
he holds on his own life. At the time of the sale the present value ’ «.
of the policy might be only Rs. 1,000, and yet, if the purchaser paid 
Bs. 1,000 for it and section 135 applied, the Insurance Company 
could avail themselves of section 135 at the death of tho person 
insured and discharge their liability by payment of Es. 1,000 and 
some interest. There is no ease, so far as W'e are aware, in which 
an actionable claim has been held to be a claim in respect of which 
at the date of transfer an action could not have been lu'ought. In 
this case, as the assignment of the simple mortgage took place 
before the debt for whieli the mortgage was security became due 
and p̂ iyable, and consequently before a suit could have been main­
tained for the payment of that debt and for the enforcejiient or 
discharge of the debt by sale of the mortgaged property, wo hold 
that the defendants-respondenis could not avail themselves of 
section 135.

The Full Bench decision of this Court in the case of Rani v.
Ajudhia Prasad (1) did not decide this precise point. It was 
there said by the C o u r t N o w  there cannot be any doubt in 
this case that on the facts the original mortgagee had, when he sold 
to the present plaintiff his rights under the mortgage, a claim 
against the mortgagors which a Civil Court would recognise as 
affording grounds for granting the relief contemplated by section 
OS of Act No. IV  of 1882,2'>lus the right to ask for the side of the 
property in satisfaction of the debt as conti’a(̂ ted for by the mort­
gage.” The latter portion of the sentence which we have quoted 
was probably not sufficiently explicit. It was not intemled to 
suggest that a usufructuary mortgagee as such could obtain a decree 
for sale on his mortgage of the mortgaged property. "What we 
intended to express in that case was that the usufructuary mort­
gagee having been llept out of possession might maintain a suit for 
the mortgage money, and in execution of his money decree in that 
suit might obtain the sale of the hypothecated proj>erfy as the whole 

(1) I. L. R., 10 All,, 313.
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or part of the property of the judgment-clebtor. The Court 
ordering execution of the cbcrce might order a sale of other pro­
perty and not of the hypothecated property. Wo refer to this in 
order to avoid any mistake as to our moaning.

IJnder these circumstances it is not neccssary to answer the 
second question referred to the Full Bench. With this answer the 
appeal will go back for disposal to the Bench which made the 
reference.
Bejoi's Sir John KL, Chief Justice, Mr, Justice Knox, ini'. Justice Blaif, 

Ml'. Justice Banerjl, Mr, Justice Barhlli and M>\ Juslice Aihman.
SHEO NAEAIN RAI and o in E iis  (DEFENDiNxs) v. PARMESHAR RAI Aun

OTHEnS (P iA iN T ip r s ) .*

Aol No. X IIo f  ISSl (M.'W, F, Rent Act) ssctions 30, 39, 95 fej, 9G{/i)—Juris­
diction'-Civil and Hevenue Courts—Suit in a Civil Court foQ' a declaration 
on a question of title decided ly a Court of Bevemie under section of 
Act Ko. X I I  of I ’B&l—Ues judicata.
Tho clefendanfcs served a notice of ejecfcmoiit. auder section 3G of Act No, XU  

o£ 1881 on the plaintiffSj alleging the plaintiffs to be their Sub-tenants and them, 
selves to he tenants with a rigLt of oecupauey. The plaintiffs objected that they, 
and not the defendants, were the tenants in chief of the land in question. This 
objection was decided, undei' section 39 of the said Act, by a Court of Revenue 
advci’isely to tho plaintiffs. The plaintiffs thereupon sued in a Civil Court for a 
cleclfti'atiou that they were tenants with a right of occupancy and for maintenance 
of possession.

ffeld that, inasmuch as section 06 (J) of Act jSTo. X II of 1881 gave to a 
decision of a Court of Revenue under section 39 the effect of a judgment of a Civil 
Conrt, the hearing of the plaintiffs’ present suit by a Civil Court was barred.

The principle of the decision in Tampat OJha v. Earn Ratan Eiiar (1) affirmed. 
The jurisdiction of Civil Courts and Courts of Revenue in the North.Western 

Pro-vinces considered.
This was a reference to the Full Bench made by an. order of a 

Division Bench dated the 30th o£ May 1894.
The facts of the case siiffi.ciently appear from the judgment of 

the majority of the Court 
■ Munshi Gohind Prasad for -the appellants. ,

Munshi Jivala Pmsad for the respondents.
* Sccoiif Appeal No. 543 of 1803 from a decree of Pandit Bansidhar, Sub* 

ordinate Judge o£ Ghazipur, dated the I7tli April 1893, r:;versing a deeree of 
Babn Srish Cliandar Bose, Munsif of Ghiizipur, dated tho 2-̂ Ith December 1892.

(1) I. L. R „ 15, All., 387.


