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5
eriminal misappropriation of an elephant. They were discharged, 18387
The Magistrate, howu\q,‘undu s} .)L'I QL th Chiminal Procedure piopLmp
Code, ordered the elophaut to b2 given to the Eceentive Engineor, Gomas
Durruny, holling that it was ﬂm property, of Governmeunt, and e’
NAZIRUDDIN,

tha elephant hag congeqnanfly been made over to that officer by
the police.  We are of opinion that the Magistrate was nnt com-
petent to pass this order,uuder 5. 517 of the Criminal Procedure
Code, becansa the elephant was not proparty produced before him
regarding “which any offence had been committed or which had
been uscd for the emamission of any offence,” the Magistrate
having held that no offence was committed regarding this animal.
We, therefore, set aside this order, althengh we are unable to give
it any cff’éct' b) ordering the restitution of the elephant. In this
matter we follow th(, case of I'n re Annopuiiu Bui (1), *The
rule is made absolute w1thout costs. 2

I V. W Rule made absolute,

ORIGINAL CIVIL

Befure Iy, Justics Frevelyai,
PURCHANUN MULLICK (PramsTivy) ». $HIB CHUNDER MULLICK 1887
coe bty AND.OTHUERS (DUFEIDANTS)® July 15,
Patition, Swit Jnr— Purlind pargidion— Tu i3 Lictinn of ﬂu;h {’pm‘{ fh winal
Sideﬂf’fmgyer-/gqs witurbe par iy wtﬂml mz” pmtly wzlhnut 7 msdu tign.

On the Qriginal Side of the Iish Court » syit for partition of juint e-tate,
patt QE thae . Plﬂpelt_y of which estxte ig sitnate thhm anid paltwnhnnt
the ]urlsdlctxon (there hwmn» bedn 1o Teave granted under 8' 12 of the

thatter to sne concerning the portivn outside the jurisdiction) is dot Habile
to'be disntissed on'the gronnd that' pariial ‘partition of a ‘property cannot

be manted, but may: b devreed as far as the property within the jurisdietion
is concerned.

tuling of J&cKaHO::',&J“ 1'n Ruttun Monee Dutt v, Br 0jo Mohun Dutt (2)
«aplained,

THIS was & suit by one Punchanun Mullick fur partition of
certain properties furmerly belonging to his great uncle Gour
’Klésm*e Mullick, =i :

"It appeared that Gour h}»}scm, died in 1881 pogsodsed of, amongst
other properties, a pucea godown:in Burra Bazaay, Caleutta; an
’ - © Suit No. 96 of 1887

(1) L L. R,y 1 Bowm,, 630, (2) 22 W. R, 833



836

1887

IR INDIAN LAW REPORTS. [VOL. X1V,

upper roomed.house in Banstollah Streel, Calentia 5 somos gardon

posoranoy Jand in Tiljullah in the Suburbs of Calentta; andia family dwely
M“""I"K lingy boing No., 46, BanstollahaBtrpet, - Basra Bazaar, Codend tadg:amd

Buru

CIONNER
MULLICK,

that . he by, will:left to his eight nepluws/ (subject to a life. interesy
in. the . family . dwolling:. house, . which had 1 ceasod. Jongpyior
to the date of suit), aoneequal ninth.share.in the dhovepro-
portics, leaving . the romainingi onerninth.showd to. two of s
graat, nephews  Reovonno Kumary, Mullick.' aud) Mohuny JLall
Mulligk iun equal shares' as tonants dn cotimon, « o« o ol L (o)
The plaintiff asked. for partition of the wholo of thd) préportics
sebi. out ( abova ; 1npt having; howeyen, obtdined ldavo undehtcly 12
of the Charter Lo suc in the High! Court..with . fespeoti te: the
propertics sitnated out of the jurisdictions. v o i hdoveng Y
Bomte of the defendants raised the objection that; pantiofithe
property being oulside the jurisdiotion; and no:leave huvidg been
obtained under.s: 12: of the Chavter, tho st was.one for pattial
partition.of tho properties formerly belongingttos Gote Kissore, and

would not therefore lie. pomtt g e bd 1 et
The issues framed, which are necessary-for «thapulrposes ofiithis
report, woeraas follows s apraeg i

(1) Whether «the 'Court has jurisdietion; ‘inaswuch s pary of
the property is outside thé jurisdictioh, and no leave bus boon
obtained.under 8. 12 of ‘the, Charter 2101 o sioiVing w do i

(2) ‘Whether the suit is maiutainable, inasmuely ws i is: e for
partial partition ? ol o,

' Mr.’ BmMérje’e“md Mr.' Gurih, for the plu.in‘oiﬂ‘

£, J41’u JL a,nd Mr K j[ C’iafcfza}jaﬁ for one "of the defendauts,

s gt o ey i IS S LT IR T

M X, ,{;L(en, ag,ld r, Abc{ul Jalqngm, for ofhers, pfihe defondpnts,
Othors of the.defendants appeared, in person.. i ¢

Sty by

- My, Pugh.-~The suit being one for pavtition of the w wle,prcﬁ)m,w ,

leave should have bean obtained under theChartey; so p}s todnolnde

somuch ol the property as was outside the }uusdlcmon. 2artial par-

tition is nolb nll'ow"ﬂﬂf,——"’\ionu Chi Lptu IX, 5! 46, w1l Volgendru

Nuth Mukenji v. Jugobuwndhuw Mukerjt (1). [’l‘m VELYAR, S That

18 a mofussil case.] As rogards that point there is no diffor-

ence between the jurisdiction of the Original Side of the igh
(1) LI R, 14 Cale,, 122,

-
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Court and that of the Mofussil owing to thoe termsof the Charter.
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The Courts have unanimously held ' that partial partition Is Tegonasus

not allowable See Nanablhui Vullnbdhas v, Nathubhei Harilhas
)5 Narayan Babajiv. Nune Manoslier (2); Rawm Lochwn Putéwek
v. Bughoobur Dyal (8y; Trimbalk Dixit v. Navayarn . Dixib (4)
Radle Olowre Dass v, K#tpa Sindhu Duss (5) 3 Parboti Churn
Deb: v, Pran Kristo. Nundi (6) ; Ruttun Monce Dutt v, Brojo
MobunDutt (1) Rimjoy Glossv. Rum Rumpun Ghuckerbutts
(8); the ouly case to the coutrary iz Subbs Raw vi - Ramn
Liew (9);, the case of Padamuni Dusiv. Jagadambe Drivi {10)
tortbetly . sets furth .the proposition entended for  andiothat
has not been alterad by the Charter.

The plaintifls were not called-on,
+‘Ba farias isrnecessary for the purposes of -the veport, the tollow-
ingis the judgment of the Court.—

U'REVELYAN, Ji—-This is a suit' bor partition, but the .real ques-
gion is-ame of jurisdiction.Mr. Pugh contended-on the first issne
that I had no jurisdiction.

'Phe-suit iy brought apparently for partition bf iall; the immove-
able property formerly belonging to Gour Kissore, but the intontion
of the plaintiff is really to seuk partition of thefamily dwelling house.
It has bden contended by the plaiutiff that if a persen sues for par-
tition of a portion of a property held joiutly hstween him and the
defondant that suit must be-dismissed. Authorities have been cited
for this proposition, and there arc some on the opposite side.

The key to this proposition, however, is to be found in the ¢ase
of Rutton Monee Dutt v. Brojo Mohu,u Dutt (7), where the pLuumtl
brought a suit in reality to cnablo hlm to separate from the joint

tate™ s “sudafl ‘portion which he *desited to bocupy for' his* vwn
couvenience. This snit was dismissed as being not maintaingble,
but it- was contended on his behalf that, if the claim was not
allowable) still he might Havela declaratién ns to thd ‘extent of

(W7 Bom. H. O, 47: v, R., 111
£2), 7 Bow, H €., 177. (4) 1i Bow. H. €., 69.
(a) 1L B 5 Cale,, 474,
(6) 9. L. R, 170; L L. B, T Cale,, 877,
(75 22 W. R., 333, () 8 Mad, H. €, 371,
(8) 8 G, L. R., 8u?. {iuy 6 B. L. B,, 134.

MpuLirs
E A
Bre
ARUNDER
MuLLicr.
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18387 = IMs share. «Jacl™spn, J,, tliej:o .3ays,i;,. “ If, %,
I'ljNoiiANtIN a declaration , likq; tl)at,..iah0Q ,ought..,to , hav,(jj
Muluok propcvly .for ,th~ 2~ he is not entitled, regard beiug had
OifuNWRii mode in which he framed his suit and the valuation
Mdllick. he put upon it, -when the main object of tHb 'yui'tl fitll(idf!la™N!<Srii
round and ask' for'thdt deolarationv’' -1 ThO0‘i'easonffor'thg distni”sal
being that in the raofussil there is an ad valorem fee/for siich
suits, and if the relief given should he greater than that covered

by the plaint, the Government would be a loser iu fees.

m'oAT LR - i n UKA IHJad 511]
There is no doubt of this proposition, that if a man sues for

partition iCf joint propenty.iaud the defan(lartall,(igy,~at1(lj™"™Ni]
other property,- the plaintiff ip Jbound to-submib.to,partition of

all the ptopehjeg ¢"and if he"sned’;i'n th6é mofuSsil; 'he Wou\felther""*
have to amend his plaii'it" ‘akCcbr(Uhgly;™ diid"1)i3y'thgf*tatra |
stavhp 'dut.jf,” oi' " Have™*" his *sflit dikfissexJ.’ 'B'ilt"lhei'b“lisiliiio

(ul vaiorem™tQa 'in" this Court, anclMas r undcrstiinfftilib' FW-

in the abspncp of ,authority,, if to™ defonclant” claims'tliat
therg, isi other, property to be .partitioned,. gjit
thnt there-is other property, that is no reason for the-|dstpi(®)

of the sviit. lbds a r(3asfnlfor includiug’the otheiilproperty in tlig
suit if the Court has jurisilictiou to deal with such propertji.
Theh*'it appears”'that 'oVe 'of 'th6 ‘ prépyri;ieli"soltglit tobe |
pnrtitiohed is. oiitside* th~ jurisdiction, and "no leave has ben |
granted under the .Chartfir to sue in respect i™f thatprpp™Ytyj, and it
is said that for this reaaon I must disipiss the, suit;.,i Hhp c&.,0f
F(i(hnnmani DaM ~/Jdjiudn™nhii /x.<m (1) decidedby Phear.J,’, is
J thiulc,"an authority”™ as'to this point, but if it is nftf.'l fthttuhave
no difficiiity in decidin”,the case. "Tn Q<m'iso)i'V. Jio

I ,held .that, where _a person sncs.iu™\ejecta\en,t foe, propertk™
under the .same titlei; onq of such properties being .outside,the juns-
diction, 1 can deal with th®.iiprjpertynwithin. thQ:jjusdiOtqQi.
There is ., authority. shown icontrary mo,'tihisn' view( >aadlitlie i
principle is, 1 think, practically the same iu this case. The suitis |
one for partition'of laud, and I can deal With”d milch ofsthe'land i
as'is' within the jurisdiction. | think, therdfore', that | ha<cjui'is- ;
diction to deal with this suit. The plaintiff submits to partltiou

(1) 6 B.L. K. 134. : (2 . Luri-Lortc(l.
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of tliti property withia the jurisdiction, and that is™ admittedly 188T>

There will be a decree for partition of those properties. HrasA
nujolt -

. ' Suit partially dect'eed. > m
a%’l.. tor plaingif: 3 P S T iO\?IIBI%;;’t

ttorney for plaintiff: J[r. . Fink. - iiir, Jiiq il ZOLTTE
1 Atfxjrneys'for defendants; Messrs. Harris S Si>nvions. t-.inut
T AP ) u o (jjii;

Mo T 12
Before Mi\Jmlice I rei’eh/nn.

Till! DELHI AND LONDON BANK, Ln. (P 1aixtiffs) o. DEM LAL M§725.

1 . DUTT (Defbhdaht)® m ' ' -

Easement— LigfH and air*Souih Jii-eese—'Limitailnn Acts; Act I X of 1871,
‘mArjVEN'Act XV «f X&n, a. i%~"English Preicriplivnh Act, 2 o« i Will,
ir,’-o. 71— JSff<-c( r/.on the, pre-i®*"ing \to
~t naUrs mi} fxlent of the right to Upht ov ajr.”~ . -

QiThi) lu,iia»]Liniitj*tion Actj .MnJike tI"9 English Pr~scriptio)™j A(jt,~la.ces
ligjit and; air pQ ,tl"e saine footing ; and tlie,obje9t of the Prescription Act
8nr\jof the provisions of the Indian Limitation Actis not'to enlarge the extent
and operation of the easement, but to provi‘de'd.hother”and”rrtorb 'eonvé<iietit
way o”'iicquiring'stich Oasemcrits3£ai mode independent'cf 1Sgal fletion'and
capahle'of iasj’ proof in a Court of law ;tl)CBc iVcts donot) tHsrelorei
alter IAany way the pre-exiBting.law. !W.to the nature -and' extent ofijthe
right, oiq - l<ob 0J nouDiLKtn ; Aart Jii Yol i

The only.amonnt of li“htfor a 4'VPHin" house which can be claimed by
presQription or by length of time (whether prior or SHbscgnently to the
Limitation Act of Vn7tj witiii>ut®*W actnal grant, ia such nn”miifiunt as is
reasomibiy ridoeB4atyff)r'tliB'dtoyenierit hnd' crtm'fort'ahle- hawWtntion «of' the
Vonfie? lInii! liiiS ~Ji”“wnQiii Bl/jfnti# mCf h*heitriinnth ~1) followed.
~Thetrighti of'air i8;00'extpnaiye<'(™itli.tbe, iij{bt,to ligjit.. To give,a.right of
afltiort,-either pripr,pr.Bul®8nquentlyjtp the ftiuiitatfon Act of, 1h71, iu® a case
(wIn|]5a..theiczegd”™ qo "exjiress. |Con~ract on tli™ sub”ict) for anj'nterferencij
wiljb the access, of air to dwelling houses by building on adjoining land,
tlje oi)striiction must be such iiS 'to caiiso what is technically called a
niiisiiuceio tbs house'Vih other wbrfs, to render the houae unfit’ for the
otdihafy i>iSV]io8e8of ilabiiatioji oribnaiuess. -‘t-v Jij.-ij i;i.0 |
6iiTlvureis no such right as:a rightlta the uninterrupted flow, of jSOutli breeze,
eas:6UCh,itT : fm

The.," 4p,degrpo rulQ” ,is not a pp.sitiTe.rule pf law, but ig a circumstanco
which the Court may take ipto consideration, and is especially .valuable
when the prloof of the obscuration is not definite or satisfactory.

juvirf* if .. . [
° QOriginal Civil Suit No. 123 of 1887.
L. R, 0. -0;, 41(i i
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