
criminal misappropriation of fiii elephant. The}" were (Hscharged. i ‘?sr 
The Mâ i-'̂ trate, ho\vpyey,,uu4er Sj ;)L7 of the Gdminal Procedure iushdlb 
Code, urdereil the elephant to he given to ilie E'cocitive Engineer, qY,ssain' 
Durnin'f, holding tba-t.it was tha property, of Govemtneiit, and ̂ * , , 1 ‘ - NAZtllUDDIJ,'.tiw baeu tnadi) over to that orocer by
ihe police. We are of opinion that the Miiyfistrat-C! wa=i not coin- 
P'.'teut to pass this ordw, under s. ;317 of the Oriuiiual Procedure 
Code, IwioaiKQ the elopha,at was nob prop-'rtj prpdnced before hiu\ 
regarding “ which any olfeace had beea couinaitted or which had 
been used for the e(nnniis.4oii of any offence,” the Magistrate 
having held that no offence \vâ  committed regarding this animal.
We, therefore; set aside this order, althongli wc are unable to give 
it any effect by tirdering the re.stitution of the elephant. In this 
matter we follow the case of ill re Annapurna Bui'{I). Tlie 
rule,is made absolute without costs.

j, y. ’vy. Rule made ahsolide,
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TU-fuTA l [ r .  f v x l i c t  F rereh iiii,.

P tJN C H xiN 0N  J ItT L L rC K  (P tA iS T iF r) v .  S H iB  C n U N D B R  M U L L R 'K  18S7_ 
r. '.i.i-- > :.•! I AND.OTHIW (Dt!̂ ',E.■̂ »ÂTŜ )“ ''''

P m t l i i d  f i a r t i t ' f o p ^  Tif̂ i i j j l i i t l m t  a f  I l i i j U  Q n q i i i a l
/rifu'itnjP'trtlif tifitffifi mi'f lellhnut j ‘jriBdifti,>n.

On tlio O fig iM l SW e o ?  tb<3 Coart i siiit fpr partition n f jo in t e-tuti',
p4it oE tha .jji'iipertp^ o f  w hich eatite  is situate w ltliin and part w ith ou t 
tlie jurisdiotion (there fe v in g  beoa  n o feiiva prriintpil ‘mi(teT 8 ' 12 o f  tlie 
Chaiter to sno oonaernitiu; the portinn outside tha Jurisdiction) is tint liable 
to 'b ’e diMinisse'il on 'th e  groiim t th«t' piiriial ’ pnrtition o f  a p ropeity  c-nnnot 
be f;i anted, but bS dctjreed as fa r  afi llia property w ith ia  tha jurisdiction
i'̂  cnncerned. . 1.^ ’ ' '

liuliny: o f  J.lcKSON, j . ,  in R a t t a n  S fu n e e  D t i K v .  B r o j o  A fu h u n  D i i t i  ( ‘2}
I i  plained.

T h i s  w a s  as s u i t  b y  o n e  P lu ic h a m in  M u li ic k J 'u r  p a r t i t i o n  o f  

c e r t a in  p r o p e r t ie s  f o r m e r ly  b e l o n g in g  t o  h is  g r e a t  u n c le  G o u r  

K i & o r e ‘M u l i i c k . ' ' ' ' - ^  ■-* - ' ^

I f  ajjpeai-fed that Gour Kissore died in 1881 possoî êd of, amongst 
other properties, a pucca godown • in Barra Ba:<aar, Calcutta; an 

"SuitNo. DG of 1P87
(1) I. L. R,, 1 Bom., 630. (2) 22 W. I I , 833.



1887 upper roomed.houso in Biinstollah iStrcob, Caliaii!ia ;i K0)iiojiigardon 
ppNOiiAM  ̂ Suburbs of Oiilcuitay aiidia '4w,c!tf

DJni,i,toK li)ig,,'bpit)g l̂<6,iJ3tiii8tolla,li-\!dtVfiBit,‘13iwa Bazaav, Ctlk'.iUtai!',awl 
Bhi(4 fchat.ha by, \YiUil<ifLtc> Wa tjig]iitai,eipliuw[j/(Hwbi««,ti to,»..l,ifo'in'toi'cs  ̂

sitn,wcK. iU' ■ -fiimily , .dwQllitig'.- house,..iwUicb l)wi uCotHsod'dwg.npviw 
tp ,iliG da.te, of suit), a. ii0iaci .’(feqiuil ni,utlV. share, irt tbo,ab'ov<3'. 
porlicH, leaving • tlio romainiug i • Duerwijtth i to>. tfcvo aMb 
groafc. .woybews Pxo»ounoi;.Kuimj,r-\»’.M,tiUicki‘i audt 'M«ikanv W ll
MuUick iu equal sliaroS'aa.tenants iiii coiiimon. .j>  "i,i...... h

Tliw plaiuUB:' uakod. for parlibioii o f , the. wliolo .of ithdi 
seti 1 out I abovQ; iaibti .having;>h®waY®r„ obtiiiKcd ildavo uudcW'cl.i il'2 
of iho Charter lo sue in the HigliJ'Court. ■tvVdth .irospooti 'toi the 
propcrtic.s situated out of the juri.sdiotionj'-n 'i ;'/ -nrr

Some .(!»f the. deftmdauta - raised the objeetioix'thati |jart'iof'the 
property being outside the jurisdiotioW, aiid noileav(5'fli{!,yitiĵ  hfWi 
obtainod .midtjr"S'j of .itkc Gllautei?, tho-aLtiti \vti9.0iiefapattfclal 
partition! of tho propartieB .forlTioliy b'aluiigitigsto'i iQpiiir Jtisis03rn,isrtul 
would not thercforo lio. i . . , - t i n ,  ■>(• *n,‘i i

The issues-framed, whioh'ava tiecdawy'for .ifchoifwk’poSfflB tofdWiis 
report,I worolas follows 5-̂

(1.) Whiithiirbliai lOdnrt has ijuriadietiou, 'inftHuuicli'aî 'paî lj Ijf 
the-property is outsidb th<i-jurifidictiol>, .fiu'(l>ino’-kav®i 'has.ibboi 
obtaiaed.iiudw «. 12 o f ‘tlici Charter r. hMniii'S

-(2) iWhBthGrilho 'suitlis taalutainablc, iuasmuclii aa iii iHi-aiioifor 
partial partition ? , ■!. 11 >,
’ Mr;'‘Boii,'nkr}Ve’and Mr,'(7tcri/i, for thb’ plaintiff.'

!Pugk and Mr. hi. if, CfiatlarnC^ov one o'f the dclcndaula,"' ' ' , i I , 1 I H ' > j i ri' ■ * t ' h i 5 M ? ) I»? i ft »'j ii ,
Bfr, p,V,d.|j[y, jij|iĜ (|ofencl̂ n|ta.
■Othors.uf .the.defendants uppeamlin porsofl..,H ! ..,,n

. Mr.iPit///i,-- '̂riie suit being one,for pavtilieu.oflth,?.,whol0 ,prfg)qi](;jr 
leave .should havoboQii <)h.t»inod,ui),der-iihQiC!to).|taVi tq,ii,ic)j!}4 fJ 
ao much of the property as wm outside the jurisdiction. Partial par­
tition is not allowhblo—Menu, Chapter IX, s ’ il'fid’/uj/'crtfim 
Naih Miikei’j i  v. jaijohLbadJm Mitikarji ( 1|),' ‘[TiiÊ î(5LyAN,\t,~That 
is a raofuHsil case,], 4,3 regp-rdp thfit p.niut there is iit) diffur- 
euce between the. jurisdiotiou of the Origuial fcjide of the High 

(1) I, L R., U  Cttlc., 1;'2.
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Court and .that of the Mofussil owing to tllo terms of the Charter. 1»S7 
Thft Crim'ts have uaaniniously held th.at partial iiaftition is rrecHAsoN 
not allDWftble.i See Na-mbhni Viillnhdhfta r. Ĵ îihtibhai Sarihhai

l'»

H 'Ntirmjmx Babctjiv. A\ina, Muiuthdr (2)-,BfmiL<tchit/ri PnUuok  ̂
r. 'Ru[jhof>hur Dynl Trimhah Bi-xitNun'aymV-lHxib (4); Mtri.wcK. 
Rmiltd Okurn D<m v. 8indhu Dim (5); Parboti Ohum
IMbiv. Pnm Kristo  ̂Nuftd-i (G); Ruttun Mone& Dit,tt v. Brnjo 
MofnmiDiitt lidmjoT) Glios'3‘V..'Rara Rimjun Ohiwkerhufti
(8); the only ease to the contrary is Stihbo, Ran vi Mcmn 
■Runb ^ 9 ) tlicicase of Padama»i Sasi v.> JagottUirilm'Ihii4'{ \Q) 
fcorrbctl}v sets forth .the proposition for and"’that
has not been aiterad by tlie Ghju'fcor.

The plain tiffs wure not called-on.
';'Soi!iriasis. n8ce53a.ry for the purposes of-the leport, the tollow- 
iri2;' is the.judgmeut of the .Court).:— 1

I'REVEliYAN,-Ji-rThis is a amit fbr partitiau, bnt 'tliei.xealMiqiieB- 
tioia is -ane of juiisdictioni'Mr. Pugh cont(iiided-oa first issue 
that I had no jurisdiction,

Ijhe-suit iq bi-Qught apparently for partition dfial}.ith.e' ioiiiaa<!we- 
able property formerly belonging to Gour E.isso)'e,,biifctheiiitGntix)a 
of the plaintdti’ is rjeally fcoseok partition of the family dwelling house.
It'has been, coatandt^by thepkiutill’ that if-a persan sues for ]>ar- 
tition of a portion of a property.held jointly bat\reeii him and the 
defcjidanti tiiatsuit must bQ‘dismissed. Authta îtiesdiava bfieii cited 
for this proposition, and there are some on the opposite side.

The key to this prpposition, however',, ia tio bp found in tho case 
oiRwttoii Monee DuU v. Brojo Mohun Dtî i (7), where the plaintitf 
brought a suit in reality to enable him to separate from the Joint 

tate‘a‘ 'Bdsiirportion -which he *idesii'ed'toljociYpyTor'his‘ 6ivn 
eouvenienca. This suit \yas dismissed ai3’bang"not raaintaitifiblc> 
but it- "vvas Contended on liis behalf that, if the claim 'Was not 
alldWfi:blfei still he'might have ia'deckii-ati'dn a.s to tliei extent of

ah7;P9p.;9.0.,47; V.E..U1.
7 Boip, p . p., 177. L'i) H Bom. H. C., 69.

■ (5) r.r.'E .̂ o Calc.,471,
(8) 9 0:L, R'.; 170;' I. L. R., 7 Gdk-.,'577.

(7) 22 W. R„ 333. (a) 3 llad. H. C., .“!77,
(8) 8 G. L. K., ao7. U'J) 6 fi. Ij- 134.
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1887 • Ivis. share. • Jacl ŝpn, J,„ tliej:o .,3ays,i;,. “ If, % ,
I'ljNoiiANtJN a declaration , likq; tl)at,..iah,0 ,,ought..,to ,,hav,(jj 

M uluok propcvly .for , t h ^   ̂ he is not entitled, regard beiug had
OifuNWRii m ode in which he framed his suit and the valuation
Mdllick. he put upon it, -when the main object o f tHb’ 'yui'tl fitll(idf'!â i!<Srii 

round and ask' for 'th d t deolarationv’ -'-l' T h 0 ‘i’easonffor'thg distni^sal 
being that in the raofussil there is an ad valorem fee/for siich 
suits, and if  the re lie f given should he greater than that covered 
by the plaint, the Government would be a loser iu fees.

■ ’ ‘  ̂ ' '  ‘ ' • .............• " i   ̂ UKA IHJad 5111’]
There is no doubt of this proposition, that if a man sues for

partition iOf joint propenty.iaud the defan(lant,a,ll,(,igq̂ ,,̂ at.1(lĵ ,̂̂ ,i| ' 
other prop'erty,- the plaintiff’ ip ’‘bound to-submib.to,partition of 
all the ptopehjeg •, '"and if he''sned';i'h th6 mofuSsil; 'he WouWfelther'""*' 
have to amend his plaii'it"' 'akCcbr(Uhgly;''‘ diid‘''i')i3y'’thej'*"tatra j 
stavhp 'dut.jf," oi‘ "' h'aVe'*" his ’* sflit dikfnissexJ. ’ 'B'ilt''lh’ei'b“Iisiliiio 
(ul vaiorem^tQa 'in" this Court, ancl '̂a’s r  undcrstiinff'tilib' l̂ Wj- 
in the abspncp of , authority,, if thô _ defonclant" claims'tliat 
therg, isi other, property to be .partitioned,. ojit
thnt there-is other property, that is no reason for the-|distp.i(§̂ j 
of the sviit. Ibds a r(3asf)nlfor includiug’the otheiilproperty in tlig 
suit if the Court has jurisilictiou to deal with such propertji. 
Theh“ 'it appears'’’'that 'oiVe 'o f  ’ th6 ‘ pr6pyri;ie!i''‘solt'gli't' to'̂ be j 
pnrtitiohed is. oiitside* th!̂  jurisdiction, and "no leave has been j 
granted under the .Chartfir to sue in respect î f that.prpp̂ r̂tyj, and it ; 
is said that for this reaaon I must disipiss the, suit;.,i Hhp câ ?.,of 
F(i(hnnmani DaM ^/Jdjiudn^nhii /)«,.<»■ (1) decidedby Phear.J,', is, , 
J thiulc,"an authority  ̂as'to this point, but if it is nftf.'I fthtfuWhave . 
no difficiiity in decidin",the case. 'Tn Q<m'iso)i'V. J!io 
I ,,h,eld .that, where _,a, person sncs.iu^\ejecta\en,t foe, propertk̂  
under the .same titlei; onq of such properties being .outside,the juns- : 
diction, I can deal with th©.iiprjpertynwithin. thQ,:jjuns,4iO;tiQii.
There is n o  authority. shown ■‘contrary ■ to,'tihisn' vievv( > aadlitlie i
principle is, 1 think, practically the same iu this case. The suit is | 
one for partition'of laud, and I can deal vVith'̂ 'd milch of ■ the'land i 
as" is' within the jurisdiction. I think, therd'fore', that I ha<̂ c jui'is- ; 
diction to deal with this suit. The plaintiff submits to partltiou

838 TUK INP^4;N LAW: HKPORTS. [f,9L. X|y., ^

(1) 6 B..L. K.,^134. : (2) . Uuri-L)ortc(l.



VOL. XlV.l CALOTTTA 8KRIEM. m

o f tliti property withia the jurisdiction, and that is^ admittedly 
There will be a decree for partition o f  those properties.

' Suit partially dect'eed.
aoi’ i.. . . , . ■ ‘ I ‘ii

Attorney for plaintiff: J[r. J. Fink. , ,
II .It/.' iK.iir. Jiiq all

1 Atfxjrneys'for defendants; Messrs. H arris S  Si‘>nvions. t-.inut 
: T; A. P. -! ; ,u  ( j j i i ;

 ̂fj 'f I j :  j i  T ] 1

188T>

■rasABOaBf 
n u jo lt  -

.» '■
• IB* 

iCMBtlr’t) 
.ZOIJJTrJf

Before Mi\ Jm lice I ’rei’eh/nn.

T ill! DELHI AND LONDON BANK, Ln. (P laixtiffs) o. DEM LALL
I : D U T T  (D efbhdaht).® [■ ' ' ' -

Easem ent— LigfH and a ir^ S o u ih  Jii-eese— 'Limitailnn A c t s ;  A ct I X  o f  1871, 
'■^rjVt\'Act X V  « f  X&n, a. i%~^English P reicrip livn  Act, 2  cC i  W ill, 

i r , ' - o .  71— JSff<-.c( r / .o n  the, p r e - i^ ^ in g  \to

^  t naU rs m i }  fx len t o f  the right to Upht ov a jr . ^ . -

OiThi) Iu,iia»|Liniitj^tion A c t j .MnJike tl^9 E nglish  Pr^scriptio)^ j A (jt,^ la .ces 
lig jit and; air pQ ,,tl^e saine footin g  ; and t lie ,ob je 9 t o f  the P rescription A ct 
8nr\jOf the provisions o f  the Indian Lim itation A ct  is not'to enlarge the extent 
and operation o£ the easement, but to provi'de'd.hother'’and^rrtorb 'eonv6<iietit 
way o ^ ’iicquiring'stich 0asemcrits3£ai mode in d e p e n d e n t 'c f  ISgal fle tion 'an d  
c a p a h le 'o f  ia s j ’ p roo f in a Court o f  law  ;;tl)CBc iVcts d o  n o t )  tHsrelorei 
alter lA any w ay the pre-exiBting.law . !W.to the nature -and' ex ten t o f i jth e

right, o i q  -  I « o b  oJ nouD iL K tn  ; .̂art J ii  ' »jlJ i i
T he only.am onnt o f  l i^ h t fo r  a 4'VPHin" house which can be  claim ed by 

presQription or by  length o f  time (w hether prior or SHbscqnently to the 
Limitation A ct  o f  Vn7tj witiii>ut^'*W actnal grant, ia such nn^miifiunt as is 
reasom ibiy ridoeB4atyff)r't1iB'dtoyenierit hnd' crtm'fort'ahle- haWtntion • o f '  the 
V on fie?  lln ii! liiiS ^Ji^wnOiii Bl/jfnti# ■Of h'heitriinnth ^1) fo llow ed .
^ T h e t r ig h t i  o f 'a i r  i8 ;00 'extpnaiye<’(^'it!i.tbe, iij{b t ,to  ligjit.. T o  g ive ,a .r igh t o f  
afltiort,-either pripr,pr.Bul^8nquentlyjtp the f^iuiitat[on Act o f , Ih71, iu^ a  case 
(wln|5a..thei:egJ^ qo ^exjiress. |Con^ract on tli^ sub^ ict) f o r  an j'n terferencij 
wiljb the access, o f  air to  dw elling houses b y  building on adjoining land, 
tlje oi)striiction must be such iiS ’to caiiso what is technically  called a 
n iiisiiu ceio  tb s  house'Vih other w brfs , to render the houae u n fit ’ for the 
otdihafy i>iSV|io8e8'of iiabiiatioji oribnaiuess. -"‘ t.-.v Jij.-ij i;i.o I  

6iiTlvureis no such right as:a rightlta the uninterrupted flow, o f jSOutli breeze, 
eas:6UCh,itT : f ■ :

T h e.,‘ ‘ 4p ,degrpo rulQ” ,is not a pp.sitiTe.rule p f  law , but ig a circum stanco 
which the Court may take ipto consideration, and is especially . valuable
when the proof of the obscuration is not definite or satisfactory.

j u v i r f * ,  i f , ' . .  . ' .  . . i ; . -

°  Original Civil Suit No. 123 of 1887.
L. R., 0. -0;, 41(i . i
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