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not having been paid on or before tlie clay fixed, had bccome a 
decree in favor of the dufeudani. The egntention on behalf of tlie 
respondent even went so far as to suggest that an appeal hj a de­
fendant in pre-emption had of itself the efteet of extending the time 
fixed by the first Oonrt for payment of the pre-emx)tive price. 
No doubt the defendant in pre-emption is entitled, within limita­
tion and before the decree in pre-emption has become a decree in 
his favour dismissing the suit -with costs, to appeal. But when his 
appeal would come on for hearing we foil to see what relief he 
could bo entitled to, if the pre-emptive price had not been paid 
within the time fixed by the first Court, aa in that event the only 
operative decree subsisting at the time of the hearing of the appeal 
would be a decree entirely in favor of the appellant.

Now on princijile wo hold that the full pre-emptive price not 
having been paid on or before the 1st of June 1892, the decree 
became operative as a decree dismissing the plaintift’ ŝ suit with 
costs, and the Coiiri: of first instance had no jurisdiction to pass an 
order allowing the plaintiff to pay the balance of the pre-emptive 
price into Court and to execute a decree which could only be exe­
cuted against the plaintiff by the defendant. We allow tliis appenl 
with costs and set aside the order in execution Avith‘costs.

_____  ______ Appeal (decreed,
Befoi'e Sir John Edge, K t, Chief Justice, ami Mr. Justice BiirhiH.

SHEORATAN KUNW ARI (P iA isT m ’) v. RAM PARGASH asd orarjis 
(DESEKDAKXj-.)**'

Act No, X X  of {RcliyUnis EndoiimanU Aot) sooUon 1-4— Bengal Regulation 
No. X IX  of 1810 — Ciml Froccilure Code, section 639 -  Trnst—Sxiit to remote 
trnstees of Hindu religions eniomnoits—Jiirii&iciion—Hindii Ia?v—RiffJd of 
reiwesentaiive of founder of trust to namnate trustee.
The Maliaraja o£ B. in 1862 assigned certain lands situate 1 in Sengal for the 

maintenance of a temple at Cliaaria in the Gorafehpni’ diKfcricfc, and appointed certain 
trustees of the endowment. Those trustees dealt with the property in a laaniier 
inconsistent with the trust hy inaldng alienations thereof as if  it were their own 
priviite property, In.lSOS,’ the repi*escntative in title of the original settlor sued 
in the Cotirt of the District Judge of Goralchpur to ha.ve certain alienations made
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1896 %  the said trustees set aside and tie  property restored to its original uses, and for 
tlie appointuicut of a new trustee or new trustees iu place of tlie trustfiea defend­
ants to tbe suit,

Scld tliat suok a euit was riglitly brougkt under section 1-1 of Act No. XX of 
3863, and tliat it was not essential for tbe application of that Act tlmt tbe endow- 
aient should ever have been taken under tie  control of tbe Board of Kevenue. 
Gmes Sing v. Bamgo^al 8in.g (1) and Lhirruu S'mgh v. Kissen Singh (2) 
approved. Raghuhar Dial v. KesJio llammmj Das (3), /jmad hoe, overruled.

BeU also that section 539 o! the Code of Civil I'rocodurc was not applicable 
to the above suit. Lahshmandas JPamsh Ram v. Gaupatrat £riskna (4) and 
Jan'aJim v. Akbar Husain (5) I'eferred to.

Held also that there being no special provision in the tmdowinent for the 
»ppoiiit;ujcut of trustees tlie right of nouiination remained vested iu the founder 
of the endowment and that the right to norainate continued to his heirs. Gossamee 
Srco Grecdharrcn êe v.' liuiiuuiloUJoe Gussamee (6) referred to.

This %vas a suit bronglit' by tke Raja of BettiaU uadeY 
ing circumstau<jes. The plaintiff alleged tliat ccrtaiu land in 
tlie village of Barwa in tlie ditstrict of ChamparaUj which was 
ancestral property of the plaintiff, had been placed under the 
management of the ancestor of somo of the defendants that 
lie might apply the profits thereof to the keeping up of the 
Thakur temple of Chauria in the district of Gorakhpur ] that 
subsequently the defendants ceased to apply the profits of the 
land to the purposes of the temple, and by an award of the 19th of 
September 18S6 had divided the land amongst them, and had alie­
nated some of it aud generally dealt ’with it is if it were their own 
private propei'ty. The plaintiff accordingly prayed that the award 
above referred to and certain alienations made by the defendants 

 ̂iniglit be set aside; that the defendants might be ejected, and the 
l̂ands the subject of the trust made over to the plaintiff for the 
opointment of a new trustee.
" The suit was defended uot by the persons alleged to be the 

whose ejectment was sought by the plaintiff, but by one 
WiteoCafan Eai; \v>ho had profited most by the alienations made by 
the trustee defendant ikj. Sheobaran Eai pleaded a title adverse to 

a)5B.LrU.,App.55.
C-) I- L. I t., 7J>'Wt5«^
(3) I, L. All. IS.
(4) I. L. K., S Bom. 805,

178,
C(S} L. K., IG r. A. i A  I. L. 11.. 

17 Calc, 3.
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tJbat of the plaintiff and denied that the |ands were ever the plaintiff's 
ancestral property. He also pleaded that under Act X X  of 1863, 
the Court of the District Judge of Gorakhpur had no jurisdiction 
to try the case.

The Court of first instance found that the endowment in ques­
tion did come within the provisions of Act No. X X  r)f 1863 ; but 
that under that Act the Court had only a very limited jurisdicdoxi 
to grant relief to the plaintiff. Practically the Court held that it 
could only grant relief against the trustees by setting aside certain 
alienations made by them, which it did and dismissed the rest of 
the plaintifi’s claim.

From this decree the plaintiff appealed to the High Court.
Pandit Sundar Lai, for the appellant.
Munshi Gobind Prasad, for the respondents.
Edge, C.J.—This was a suit brought by the plaintiff under 

section 14 of Act No. X X  of 1863, in the Court of the District 
Judge of Gorakhpur. The object of the suit was to remove certain 
persons from the office of trustees of a temple, to have certain 
assignments and incumbrances created by the trustees for the time 
being' and affecting lands the subject of the endowment of the temple 
set aside and declared invalid as against the temple and the trusts, 
and to obtain the appointment of a new trustee or trustees. There 
was also a prayer to have an award declared as inoperative and not 
binding on the trust property. The plaintiff is the successor in 
title of the Maharaja of Bettia who had endowed the temple at 
Chauria within the Gorakhpur district with certain lands, which 
were situated beyond the ordinary jurisdiction of the District Court 
of Gorakhpur and are in fact in lower Bengal.

The allegations upon which the suit was brought were, if sub­
stantiated, allegations of misfeasance. The persons acting as trusfr 
ees for the time beingihad dealt with the endowed property as if it 
were their own private property unafiected by any trust: they had 
dealt with it regardless of the trusts which affected the lands the 
riibjeet of the endowment. The Maharaja who created the endow­
ment had, prior to the creation of the endowment, supported the
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1890 temple at Chauriâ  and the assignment of the lauds for the parpuses 
of the endowineat was made as a more convenient method of pro- 
yiding an endowment for the shrine. What was done by the 
persons for the time being holding the lands in trust for the hhriiio 
is fully staled in the judgment of the District Judge. I find as a 
fact that the assignments, incumbrances, leases and award \̂•(‘ro tlio 
result of breaches of trust on the part of the persons for the time 
being bound to administer the endowment for the purposes of the 
temple,

The suit was not defended by those who were charged as 
trustees. It was defended by Sheo Baran Eai, who was the ])orsou 
who had principally benefitted by the breaches of trust complained 
of. The District Judge granted to some extent some of the reliefs 
prayed for, but refused the other reliefs, being apparently of opinion 
that the granting of those reliefs was in this case beyond liis juris­
diction.

It was contended on behalf of the respondents that the District 
Judge had no juriwlictiou at all in the matter. That contention 
was based on the argument that Act No. X X  of 1863 did not 
apply, as it was not shown that the endowment in question was 
one to which the Board of Revenue had appointed a trustee, and 
that the nomination of a trustee was not shown to have l>een 
vested in the Board of Revenue under Regulation No. X IX  of 
1810. The jurisdiction of the District Judge was also questioned 
on another ground, viz., that the shrine in which the Thakurji 
wfts had disappeared and the image had been removed to private 
pxemiees.

As to the latter point, to take it first, I  find that, although tlie 
temple has disappeared, possibly owing to the breaches of trust of 
ihoBe whose duty it was to administer the endowment for the benefit 
of the Thakurji, yet as a fact the Thakurji still exists and is wor­
shipped, and I hold that the mere fact that the walls of the original 
b#ding in which the shrine was have disappeared does not take 
the case out of the provisions of Act No. X X  of 1863. In theso 
cases of endowment it is not the walls which are endowed; it is the
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I ’liakiirji. I am S|>eaking of course of tlie case of Hindu endow- iggg 
ments.

In the course of the argumeut we were referred to a number oi 
decisions. Some of them I nhall deal with in my judgment, Tho 
others, as to which I do not consider it necessary to express an 
opinion are the following :~~Ashgar Ali v. Delroos Bmiao Begii-m 
(Ji)] Rajendro Nath ByM y. Shaikh 3IahoriieclLal(2) •, Protav 
Chandra Misser v. Brojo Nath Misser (3) and Mathu v G-anga- 
thara (4).

I t  appears to me that section 14 of Act Ko. X X  of 1863 ip 
not confined to those endowmentts the nomination to wdiich has been 
exercised by or had vested in the Board of Revenue under Regula­
tion No. X IX  of 1810. In my opinion the decision of Norman, J., 
in Ganes Sing v. Ramgopal Sing (5), that in order to bring 
a suit under Act No. X X  of 1863, it is not necessary show that the 
temple was one which was formerly under the control of the Board 
of Revenue, is correct. That question was further considered by 
Mitter and Maclean, JJ., in Dhurrum Singh v. Kissmi Singh (G) 
and, 80 far as that decision affects the application of section 14 of 
Act No. X X  of 1863, I agree with it. It is true that in the ca.se oi' 
Raghubar Dial v. Kesho Ramanuj Das (7) I  expressed a difPereut 
opinion as to the application of section 14 of Act No. X X  of 1863.
In that case, although it ŵas not necessary to consider the point, I 
expressed an opinion that Act No. X X  of 1863 could not apply to 
any endowed temple which had come into existence after the 
passing of that Act. The two cases to which I  have just referred 
have satisfied me that in that view I was wrong. In my opinion 
section 14 of Act No. X X  of 1863, does apply in this case, and 
that whether or not the Board- of Revenue had under Regulation 
No. X IX  of of 1810 exercised or had vested, in it the right to 
nominate to the |rust€eship or the managership of the temple. 
Consequently, the Court of the District Judge of G-orakhpur, which 
was the principal Court of original civil jurisdiction within the 

( 1 )  1 6  B . L .  R . ,  1 6 7  i s. 0 . I .  L .  ( 4 )  I .  L .  R . ,  17 Mad. 95 .
B „  3 Calc. 821.

(2) I. L. R., 8 Calc. 42. • (6) I. L. B., 7 Cak. 767.
(3) 1. L. S .. 19 Calc. 276. (7) I. L. R., 11 All, atp . 26 .

( 5 )  5 B .  L .  n „  A p p . 5 5 .
(6) I. '  ‘
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1896 limits of which, the temple was situated within the meaning of 
section. 2 of Act No. X X  ot 1863, had jurisdiction to do all the 
acts which a Civil Court is empow”ered to do under section 14 of 
that Act in this case, and further in my opinion, as ancillary to 
that Jurisdiction, had jurisdiction to make such declarations and 
pass such orders as might be necessary for the effective application 
of section 14 of Act iŜ o. X X  of 1863, although the lands, the 
subject of the endowment, were situated beyond the territorial limits 
of the ordinary jurisdiction of the Court of Gorakhpur.

It was suggested that section 539 of the Code of Civil Proce­
dure applied in this case. In my opinion it did not. I think that 
point is answered by the decision in Lcbkshman Das Parash Mam 
V. Ganpataav Krishna (1) and by what was said in Jawahra v. 
Akbar Humin (2). To the same effect is an unreport^d decision 
of this Court. Taking the view of the facts which I do, which is 
also held by my brother Burkitt, I  am of opinion that the District 
Judge had, and we in appeal have, ample jurisdiction to set aside 
these assignments, leases and incumbrances affecting the property 
the subject of the endowment, and also to declare that the award 
does not affect in law the endowed property.

It is well accepted law that when a Hindu creates an endow­
ment of a temple or a shrine, or more stiictly speaking of a Tha- 
kurji, and does not provide by the endowment for the nomination 
of a trustee or trustees being made by any person other than him­
self or his heirs, or being made by election amongst the disciples 
of the Thakurji, the nomination remains vested in the founder of 
the endowment and the right to nominate continues to his heirs. 
That was the principle accepted by their Lordships of the Privy 
Council in Gossamee Sree Oreedharreejee v. Humanlolljee Gossa- 

(3).
We direct the removal of the defendants whô -are the existing 

trustees or managers of the temple; and acting on the petition of 
the plaintiff, who has nominated Kameshwar Misr, we appoint

(1) I. li. R., 8 Bom. 365. {2) I, L. R„ 1  All. 178.
(3) L. R., 16 1. A. 137; s. o., I. L. R., 17 Calc. 8.
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him to be trustee of the endowed property for the purpose of carry­
ing out the intention of the founder. We declare that the award, 
the leases, the assignments and the incumbrances referred to in the 
plaint do not aifect the endowed property or any part of it, and 
are not aud will nol be binding on the trustee for the time being 
appointed. We give the plaintiff a decree for possession in order 
that Raoieshwar Misr̂  who is not a party to this suit, may be 
placed in possession of the endowed property as trustee. The claim 
for mesne profits is abandoned. To the above extent we vary the 
decree below and decree this appeal with cosis in this Court and in 
the Court below.

B u e k i t t , J.—I concur in the interpretation put by the learned 
Chief Justice on Act No. X X  of 1863, and in the order proposed 
and in the reasons given therefor.

Appeal decreed.

Before Mr, Justice Knox and, Mr» Justice Blair»
NARAIN DAS (A fp em an t) v, HAZARI LAL akd another cRes«

POKBEOTS).*
Ciml Prooedtive Code, sections 328, ’̂ dl~~Eceeouiion of deoree—JtmsUtiee or 

ohstrnotion io eMC,ution~-Gompl(iiiht^Limta>tion--'ReneKiil of resistance or 
oistrnctioii-^ Fresh cause of action—JSsiop̂ el.
The period of limitation provided for in section 328 of the Code of Civil 

Procedure is a limitation which governs a cause of action arising out of a particu­
lar resistance or obstruction, So far as that resistance or obstruction is concerned, 
the deerce-holder, if he wishes to take proceedings under section 328, must do so 
within one month from the time ot such resistance or ohstrtiction. But the bar 
created h j the limitation imposed by this section does not extend to and hold good 
so as to bar complaints against aofcis o f leslstance or obstmction made upon fresli 
proceedir.g3 taken by the decree4iolder. Raviaseltam v. DJtarmaraya, (1) followed. 
Batmnt Saniarmi v. Salaji (2) and VinayaJs Itav Amrit v. D em o Govhul (3) 
distinguished.

T h e  facts of this case are fully stated in the judgment of the 
Court.

Sheoeatasi
Kuj?wiei

*8,
Eam

PAKGASa,

1896

1895 
Jiecemlef 10.
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of Oawnpore, dated tie  23nd June 1895.

m  l ‘l . E,, 5 Mad., 113. (2) I. L. E „  8 Bom „ 603.
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