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CRIMINAL MOTION. -

Before Mr, Justice I’riusqi and My, Justice Pigoty !
In rus mATrER of TaE PrriTioN or BASUDEB SURMA GOSSAIN isp
ANOTIERS /. |
BASUDEB SURMA GOSSAIN' v, NAZIRUDDIN, .
Criminal Procedurs Code, 1882, 8. 417—Ordar'as ‘20" progerty as ts whick
affence las been committed— Dischargs of -acoused,
On the digmisanl of a charge aguingl corlain porsons of criminal misappro-

printion of an elephant the Mugistrate under 8. 5170f the (riminal, Progedure
Code orderod tho olepluni to he givan. to the Ececntive Baginger of the
district, holding that it was the, propunty of Governwent: Held, that the
dismisgal of ihe chasge being in fact o ﬁl'l(ling\”ﬂumtvr}q gﬁmw bl e
committed in rospect of the elephant, the Magistrate's mider was llegal
and must be sol nside. In sotting it aside the’ Higﬁx’bbﬁﬁ Yxie\ld,‘ howevet,
followlug T e Annopurne Bai (1), that thoy had ne power to ordér testitn-
tion of the clephant. ‘

THugr petitioncrs were ‘the Government lessces of certain Govern-
ment mehals, and were charged undor ss, 403 and 176 of the
Peunl Code,and s. 7 of Act VI of 1879, . with the  gyimingl
misappropriation of an clephant, The Extra Assistant Commis-
sioner of Tezpore before whom they were brought, ordered their
discharge, and made aii’ order under'§. 517" of the Criminal Pro-
cedure Code that 'the 'elephint ‘should’ be ‘made’ over: o the
Exceutive Engineer of the district, on tﬁ'é,g’{’ound thidt it was the
property of, Gyvexrnment. e

The pelitioners now moved the, High Court unders. 439 of
the Criminal Procedare Code to seb this order aside.

Baboo A77qbéc§o Olwwrn Bose for, t};en petitioners,

Buboo Rum Clurn Mitter contra. '

The judgment of the Court (PRINsEp and Pio, JJ) was
ag follows :— o AL

Two persons wore brought before the Extra- Assistant CD}“*
missioner, a Magistrate of the first class ab Tezpore, charged with

% Criminel Motion No. 22 of 1887, against the order passed by, Baboy
Madhub Chunder Bovdolad, Lxtra Assistang Commissioner of Rezpore, dated
the 22nd of December, 1886, Ce
(1) L Lok, Bow, 640,
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5
eriminal misappropriation of an elephant. They were discharged, 18387
The Magistrate, howu\q,‘undu s} .)L'I QL th Chiminal Procedure piopLmp
Code, ordered the elophaut to b2 given to the Eceentive Engineor, Gomas
Durruny, holling that it was ﬂm property, of Governmeunt, and e’
NAZIRUDDIN,

tha elephant hag congeqnanfly been made over to that officer by
the police.  We are of opinion that the Magistrate was nnt com-
petent to pass this order,uuder 5. 517 of the Criminal Procedure
Code, becansa the elephant was not proparty produced before him
regarding “which any offence had been committed or which had
been uscd for the emamission of any offence,” the Magistrate
having held that no offence was committed regarding this animal.
We, therefore, set aside this order, althengh we are unable to give
it any cff’éct' b) ordering the restitution of the elephant. In this
matter we follow th(, case of I'n re Annopuiiu Bui (1), *The
rule is made absolute w1thout costs. 2

I V. W Rule made absolute,

ORIGINAL CIVIL

Befure Iy, Justics Frevelyai,
PURCHANUN MULLICK (PramsTivy) ». $HIB CHUNDER MULLICK 1887
coe bty AND.OTHUERS (DUFEIDANTS)® July 15,
Patition, Swit Jnr— Purlind pargidion— Tu i3 Lictinn of ﬂu;h {’pm‘{ fh winal
Sideﬂf’fmgyer-/gqs witurbe par iy wtﬂml mz” pmtly wzlhnut 7 msdu tign.

On the Qriginal Side of the Iish Court » syit for partition of juint e-tate,
patt QE thae . Plﬂpelt_y of which estxte ig sitnate thhm anid paltwnhnnt
the ]urlsdlctxon (there hwmn» bedn 1o Teave granted under 8' 12 of the

thatter to sne concerning the portivn outside the jurisdiction) is dot Habile
to'be disntissed on'the gronnd that' pariial ‘partition of a ‘property cannot

be manted, but may: b devreed as far as the property within the jurisdietion
is concerned.

tuling of J&cKaHO::',&J“ 1'n Ruttun Monee Dutt v, Br 0jo Mohun Dutt (2)
«aplained,

THIS was & suit by one Punchanun Mullick fur partition of
certain properties furmerly belonging to his great uncle Gour
’Klésm*e Mullick, =i :

"It appeared that Gour h}»}scm, died in 1881 pogsodsed of, amongst
other properties, a pucea godown:in Burra Bazaay, Caleutta; an
’ - © Suit No. 96 of 1887

(1) L L. R,y 1 Bowm,, 630, (2) 22 W. R, 833



