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Before Mt, Justice rr iiisq } and Mr.- Justloe Tii/iityl 

In t!ii! matter off tue Petition ov BASODBB SURM’A OTSSAIN asd
AN0T7IBR.0 ■. i

,887 nASUDiSB SURMA GfOSSAlN’ v. NAZIRUDDIN,
Criminal PraccAw ^ Oo/le, I8S2, », iY l— Order'as '-to'• properly an ta xuldeh 

offence has been cotiimlUed— Di.ioharif/s of acRusad.

On tlie (liattiisaiil o f  a d in rg e  against corlain pors(3na o f  on’minal misapjirn- 
priation o f  fin olophim t the M agiatrate'iindor s. 5i7io£ the OiiiijiriiilPfofleihire 
Code orilei'od tlio olopbanL to lia givqa, to tUo Bi6oiit(vo tlija
district, iioidiijg’ tliat it was tiio, propw;ty o f  ,(jJove|'Biornt; /?<*/, that the 
dismiHSfil o f  11)0 o lja igc  being in fa ct a fim iing tlmt no, oH fiici'ii.nl b, 'ii 
commit toil iQ respect o£ tlio the M agistrate’s oider wsis illejil
ainl must be sot nstle. In  sotting it  asido the'H igli 'tiodlt li'eldiMiowovt+i 
fo llo w in g '/ »  re Anno^ntnui Bai (1 ), that tiioy hiui no power to ordoi- testifu- 

tiou o f  tile clopharit.

T riE  petitionore w e r e  th e  Government lijssoos of certain Govern- 
meut ffiuhals, aad wcro charged undor ss,̂  403 and 176 of the 
Penal Gode.^'aad s. 7 of Acl; Y I. of
misappropriatioa of aa elephant.' The Bstua Assistant Commis- 
siODor of Tczpore before whom they were brought, ordered tlieii 
discharge, and'rfla'do'ad'order under’S'.' 517' of the erimiiial' Pro­
cedure Code that ’ t l ie ' 'teloplitot ’ 'should' be ‘mad^;'OW 'to'''the 
Excc\itive Eugineci’ o f  the district, on tlie ground tli^t it wn̂ ! Hsl' 
prpperty of,Government.  ̂ ,

TliQ petitioners now raoyed the,, Higlr Court under s, 4^9 c‘1 
the Orimiaal Procodare Oode to set tlii'j order aside.

Baboo Amhka Ofiurn Bose £or the petitioners.

Baboo Ham Churn Mitter contra.
The .judgincnt of the > -Court {'PaiN.SEJ? and Pigot, JjI.) waa 

aafolicws;—■ _ . pairvifjo
Two persons were brought before tlie Extra • Assistant Com­

missioner, a Magistrate o f the first class at Tczppro, charged jwith
Oritiiitittl M oiion  No. 23 o£ 1887,' against tUo ouler passed by. 

Mmiliub (Jhuadci J3ui'dolui, iixtra A ssistaat Commiasiuaor o£ i ’Mgore, dated 

the 22ud o f  D ecem ber, 1886. • , . , . .
(1 )  I, L. i ; , i Boiii,, O'oO.



criminal misappropriation of fiii elephant. The}" were (Hscharged. i ‘?sr 
The Mâ i-'̂ trate, ho\vpyey,,uu4er Sj ;)L7 of the Gdminal Procedure iushdlb 
Code, urdereil the elephant to he given to ilie E'cocitive Engineer, qY,ssain' 
Durnin'f, holding tba-t.it was tha property, of Govemtneiit, and ̂ * , , 1 ‘ - NAZtllUDDIJ,'.tiw baeu tnadi) over to that orocer by
ihe police. We are of opinion that the Miiyfistrat-C! wa=i not coin- 
P'.'teut to pass this ordw, under s. ;317 of the Oriuiiual Procedure 
Code, IwioaiKQ the elopha,at was nob prop-'rtj prpdnced before hiu\ 
regarding “ which any olfeace had beea couinaitted or which had 
been used for the e(nnniis.4oii of any offence,” the Magistrate 
having held that no offence \vâ  committed regarding this animal.
We, therefore; set aside this order, althongli wc are unable to give 
it any effect by tirdering the re.stitution of the elephant. In this 
matter we follow the case of ill re Annapurna Bui'{I). Tlie 
rule,is made absolute without costs.

j, y. ’vy. Rule made ahsolide,
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TU-fuTA l [ r .  f v x l i c t  F rereh iiii,.

P tJN C H xiN 0N  J ItT L L rC K  (P tA iS T iF r) v .  S H iB  C n U N D B R  M U L L R 'K  18S7_ 
r. '.i.i-- > :.•! I AND.OTHIW (Dt!̂ ',E.■̂ »ÂTŜ )“ ''''

P m t l i i d  f i a r t i t ' f o p ^  Tif̂ i i j j l i i t l m t  a f  I l i i j U  Q n q i i i a l
/rifu'itnjP'trtlif tifitffifi mi'f lellhnut j ‘jriBdifti,>n.

On tlio O fig iM l SW e o ?  tb<3 Coart i siiit fpr partition n f jo in t e-tuti',
p4it oE tha .jji'iipertp^ o f  w hich eatite  is situate w ltliin and part w ith ou t 
tlie jurisdiotion (there fe v in g  beoa  n o feiiva prriintpil ‘mi(teT 8 ' 12 o f  tlie 
Chaiter to sno oonaernitiu; the portinn outside tha Jurisdiction) is tint liable 
to 'b ’e diMinisse'il on 'th e  groiim t th«t' piiriial ’ pnrtition o f  a p ropeity  c-nnnot 
be f;i anted, but bS dctjreed as fa r  afi llia property w ith ia  tha jurisdiction
i'̂  cnncerned. . 1.^ ’ ' '

liuliny: o f  J.lcKSON, j . ,  in R a t t a n  S fu n e e  D t i K v .  B r o j o  A fu h u n  D i i t i  ( ‘2}
I i  plained.

T h i s  w a s  as s u i t  b y  o n e  P lu ic h a m in  M u li ic k J 'u r  p a r t i t i o n  o f  

c e r t a in  p r o p e r t ie s  f o r m e r ly  b e l o n g in g  t o  h is  g r e a t  u n c le  G o u r  

K i & o r e ‘M u l i i c k . ' ' ' ' - ^  ■-* - ' ^

I f  ajjpeai-fed that Gour Kissore died in 1881 possoî êd of, amongst 
other properties, a pucca godown • in Barra Ba:<aar, Calcutta; an 
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(1) I. L. R,, 1 Bom., 630. (2) 22 W. I I , 833.


