
Before Mr. Justice JBanerji and Mr. J'uatiee Aihmn  * jggg
MUHAMMAD MAHMUD ALT. (Dsfendanx) v . KALYAN DAS BecenUr ^^.

Act No. IV  of 1882 {Trmsfer of Froperty Jot) s. 74.—Mortgage— Prioi) ani "™  — 
sulse^nent incumbrancers—Sight of sitbsep/ent mm'tgagee U redeem frior 
tnofiga^s—Manner in which suisequent morigageeh Hgkt of redm^^lion is 
affscted ly  partial desiniciion of the prior nioi'tgage.
Oua M. R. was a co-mortgagee under mortgagss of tLe years 1867, 1868 and 

1870 of a yillsge called Ahak and shares in certain other villages Surajpur, Rsipur,
Bamoti and Khera. Buzurg. IC. D. the plaiutiffi was the representative of a subse
quent mortgagee of the share in Khera Buzurg. K. D. in 1874 brought the share 
comprised in his mortgage to sale and purchafed it liimself j but withoat mailing 
3J. E, or his representatives parties to his suit for sale. Subsequently, in 1879, M. E. 
sued for a decree for sale of nil the properties mentioned above, but the decree svhicb.
Le obtained was limited to the village Ahak and the share in Khera Buznrg,
K. D. was not made a party to this suit. In 18S3 one M. M. A. purchased the 
share in Surajpur wMcU had been subject to the mortgage sued opoa by M. S , in 
1879, but bad been ex<impled from the decree obtained by M. R, iu 1879. la 
1892 K. D. Bued for redemption of M. E.'e prior mortgage of 1867 and for a 
declaration of his rightj upon such, redemption, to bring to sale the property com
prised in the mortgage.

ISdi that, inasmuch as M. R.’ s interest iu the mortgaged property bad beeu 
limited by the decree o£ 1879 to the rillage of Ahak and the share in Khera Buzurg, 
the plaintiff was not entitled to a decree for the sale of the share purchased by 
M. M. A. in Sarajpnr.

The facts of tliis catse are fully stated iu the judgment of the 
Court.

Mr. Ahdul Majid, for the appellant.
VdJxdM'S'iindaf Lai, for the respondent.
Bakesji and AikjiAjS-, JJ.—The suit iu which this appeal has 

atiseu was brought by a second mortgagee to redeem a prior mort
gage and to foreclose the right of redemption of the legal represen
tatives of the mortgagors and of Buhsequent incumbrancers and 
alienees of the mortgaged property.

The facts are these, Some of the defendants first party and the 
ancestol' of others of those defendants were owners of the village 
Ahak and of shares .in four other villages, namely, Surajpur, Kai- 
pur, Bamoti and Khera Buzurg. They mortgaged the aforesaid 
property to Brij Lai, the predecessor in title of the defendants

Kspt Appeal No, 347 of 1893 from a decree o f Baba Ganga Saran, Subordiwt^
JudgQ of Aligarbj dafcect the SSrd Msy 1893,
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1895 saoond parfe)*, by three instruments dated respectively, the l8th April, 
18B7, the 23rd August, 1868, and the 29th December, 187Q, and
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MaSud̂ am they mortgaged the share in Khera Buzurg only to the plaintiff’s 
Kivrls Da3. father on -the I8th April, 1868 j so that the plaintiff became the 

second mortgagee of the share in Khera Buzurg, the first mortgage 
being that, created in favor of Brij Lai by the instrument of the 
18th April, 1867.

On the 9th. April, 1879, Maya Ram, who is now represented 
by the defendants second party, brought a suit upon the three 
mortgage deeds in favor of Brij Lai mentioned above, and claiming 
what he declared to be his share of the mortgage money prayed 
for the sale of the five villages mortgaged under those deeds. The 
Subordinate Judge of Aligarh made a decrae in his favour on-tho 
16th December. 1879, for sale of two only out of the five villages, 
namely, of Ahak and Kiiota Buzurg. The plaintiff was not joined 
as a party to that Buit.

The appellant is the purchaser of a portion of the share in 
Surajpur mortgaged to Brij Lai. The date of Ms purchase is the 
11th of January, 1882.

On the 18th of "September, 1874, the plaintiff obtained a decree 
on his mortgage of the 18th of April, 1868, for the sale of Khera 
Buzurg, and in execution of that decree he has purchased that 
village. Neither Maya Ram nor hig representatives were parties to 

■ the plaintiff’s suit for sale.
The plaintiff’s case is that, as he was not a party to Maya Ram’s 

suit, the decree obtained by Maya Ram is not binding on him, and 
he has still the risrht to redeem the prior mortgage of the 18th of 
April, 1867. He claimed the following reliefs in his plaint.

“ fl) That out of the balance of the principal amount of the 
bond) dated the 18th of April, 1867; comprised in the decree dated 
the 16th of December, 1879, the rateable sum chargeable on the 10 
biswas share uf mauza Khera Buzurg may be ordered to be paid 
by the plaintiff to the defendants second party, and the aforesaid 
property may be declared on such payment to be free from their 
lien.
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<̂ (2) That, if the Court should consider the rateable distribu- 1395 

tion of liability" to be unfair, tjie whole amount may be ordered to 
be paid by the plaintiff to the defendants, IlAniitx> Ali
' “ (3j That, if the ^̂ holo amount mentioned above is made pay- Kixyli? Dis.
able, it niay be declared as against all the defendants, that the pro
perties specified (namely all the five villages mortgaged in the bond 
of the ISth April, 1867) arc liable to be sold in satisfaction of the 
said amount and of the balance of the plaintiff ŝ decree dated the 
18th of September, 1874.

*■̂(4) That, if rateable payment is ordered, it may bo declared 
as against the defendants third party, that the ten biswas share of 
mauza Khera Buzurg is not liable to be sold in satisfaction of the 
rateable sum to be determined by the Court and the sum due on the 
plaintiff’s decree as prior liens.”

The Court below has declared the amounts due on the mortgage 
bonds of the 18th of April, 1867, and the 18th of April, 1868, and 
it has made a decree to the effect that the plaintifi should pay to 
the defendants second party the amount due on the mortgage of 
the 18th of April 1867 ; that the defendants first and third parties 
should pay to the plaintiff the said amount, as also the amount 
due to the plaintiff on his mortgage of the 18th of April,
1868 ; that in the event of the aforesaid defendants failing to 
pay the amounts abovementioned the whole of the property 
mortgaged under the instrument of the 18th of April, 1867, 
should be sold for realization of the amount due upon that mort
gage.

The only contention raised on behalf of the appellant is that, 
inasmuch as the decree obtained by Maya Ram on the 16th of 
December, 1879, was limited to the villages Ahak and Khera Buzurg,
MaySkRam ceased to have a mortgage lien on the share in Surajpur 
after the date of that decree; that the appellant therefore purchased 
a part of that sharS free from any lien, and that, as there was no 
subsisting mortgage on that share in favor of. Maya Ram for the 
plaintiff to redeem, the Court below has erred in making a decree 
for tlw*sale o f tliat share.



1895 On the otlier hand, Mr. Sundar Lai has contended on behalf 
of the plaintiff that; as the plaintiff \vas not a party to the suit 

Mahmud Ah in which Maya Earn obtained his decree, the plaintiff was, under 
KiLYAH Das provisions of section 74 of Act No. IV  of 1882, entitled i:o 

redeem the prior mortgage of the 18th of April 1867; that on 
redeeming that mortgage he would acquire all the rights which exist
ed in the first mortgagee on the date of his mortgage and would be 
entirely unaffected by what might have happened in the interval in 
res})ect of the first mortgage, and that the plaintiff would therefore 
have the right to bring to sale all the properties comprised in that 
mortgage, and this notwithgtanding the fact that the prior mort
gagee himself had no such right by reason of the dismissal of a 
part of his claim.

We are unable to accede to this contention. It is beyond ques
tion that the rights of a prior mortgagee are superior to those of a 
puisne incumbrancer. It is also beyond doubt that a second or 
subsequent mortgagee cannot in the absence of fraud control the 
action of the first mortgagee in respect of the mortgage held by the 
latter. It cannot be disputed that the right of redemption presup
poses the existence of a mortgage on certain property which at the 
time of redemption is security for the money due to the mortgagee. 
It therefore follows that the only property which a second or other 
subsequent mortgagee may redeem is the property on which the 
first mortgagee is entitled to enforce his security. From the very 
necessity of things the right of redemption can be exercised in 
respect of such property only as is subject to a mortgage capable of 
enforcement.

That being so, when a second or other subsequent mortgagee 
redeems a prior mortgage he relieves from liability for that mort
gage such property only as is under such liability ai the date of re
demption, and under the provisions of section 74 of Act No. IV  
of 1882 “ ho acquires in respect of the property all the rights and 
powers of the prior mortgagee as such.’  ̂ There can be no doubt 
that the property referred to in the section is the property redeemed 
from the prior mortgage, and not property ŵ hich may originally
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have been comprised in the mortgage  ̂but on "wliicli tKe mortgage isss
had ceased to exist. This is evident f ôni the fact that the section 
confers on the person redeeming the mortgage the rights and powers M a h m tt i)  Air 

of the first mortgagee, and, as those rights and powers could not ealtan  Das. 

be exercised by the first mortgagee in respect of property other 
than that on which his mortgage subsisted, it is clear that a 
second or subsequent mortgagee by redeeming a prior mortgage 
acquires the prior mortgagee’s right in respect of that property 
only which is redeemed by him. He cannot, in our judgment, 
acquire any higher right than that of the mortgagee whom he 
redeems, and therefore he cannot claim that he can recover the 
money paid by him iu order to discharge the first mortgage by sale 
of all the property originally comprised in that mortgage, notwith
standing that portions of that property may have, at the time 
of redemption, ccased to be subject to that mortgage. In our 
opinion the position of a puisne incumbrancer who redeems a 
prior mortgage is not analogous to that of a surety who pays 
a debt due by his principal and acquires the benefit of all the 
i?ecurity held by the creditor against the principal at the date of the 
contract of suretyship. There can be no doubt that a mortgagee 
is competent to release a portion of the mortgaged property on 
receipt of part payment of the mortgage money. It was held by 
this Court in Lachmi Narain v. Muhammad Yusuf (1) that- 
such a release has not the effect of breaking up the mortgage 
security. AVhere a portion of the mortgaged property has thus 
been released by the mortgagee his rights and powers iinder his 
mortgage are to realise the balance due to him by sale of the 
remainder of the mortgaged property. As, under section 74 of 
Act No. IV  of 1882, a puisne incumbrancer by redeeming a prioj 
mortgage acquires only the rights and powers of the prior mort
gagee, all that he becomes entitled to by virtue of the redemption is 
the right and power to recover the amount paid by him for redemp
tion by sale of the property on which the prior mortgagee could 
enforce his mortgage. In our opinion any other view would be 

(1) I. L. 17 All. 63.
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IS95 mcoDsisteut with the rights of a prior mortgagee, which are 
undoubtedly superior to those of a second or other subsequent 

An mortgageê  and the provisions of section 74 of -Act l^o. IV  of 1882 
SiWii? DAS. negative rather than snpport the contention of the learned vakil for 

the respondent.
la  this case the decree passed in favor of Maya Earn on the 

16fch of December, 1879, on the basis of the mortgages held by him 
limited his right of sale only to the two villages Ahak and Khera 
Biizurg. Whether that limitation was made advisedly, or was 
the result of an oversight on the part of the Judge who made the 
decree, it is not necessary for us to consider. We have the fact 
that the decree did not confer on Maya Ram the right to bring 
any other property to sale; so that after the date of the decree Maya 
Ram lost the right to enforce his mortgage on any of the mortgaged 
villages other than Ahak and Khera Buznrg. The statement 
contained in the plaiut that the decree of the l6th of December, 
1879, declared Maya Ram’s lien on all the five villages comprised 
in'his mortgage is erroneous, and the Subordinate Judge’s assump
tion that the omission of other villages from the decree was a verbal 
error was wholly gratuitous. As wo have said above, Maya Ram 
was not entitled after the date of that decree to fall back on his 
original mortgages aud to bring to sale any of the villages exolii' 
ded from- the operation of the decree. The fact of the plaintiff’s 
not being a party to the suit in which the decree was passed did not 
place him in a better position. The only effect of the omission to 
join him as a party was to preserve to him the right to redeem the 
prior mortgage. By such redemption he acquired, under section 74 
of Act No. IV  of 1882, the rights and powers of Maya Ram, and 
us those rights and powers did not extend beyond the right to sell 
up the two villages against which the decree was passed, tho, plain
tiff cannot claim to bring to sale any of the three villages in respect 
of which Maya Ram’s suit must be held to have been dismissed. 
As the share in Surajpur purchased by the appellant was a part of 
the property on which Maya Ram had ceased to have a mortgage 
Wen, tho plaintiff was not entitled to a decree for the s&Ie of the
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share and tlie decree granted to him by the Court below cannot bo i893

sustained.  ̂  ̂ mdhamkac
It was urged by Mr. Sundar Lai that Rs. 913, part of the Mahmfd axi

interest due on the bond of 1867, was included.in Brij LaF  ̂ bond k a iy a n  Das, 

of the 23rd of August, 1868, and as the heirs of Brij Lai other 
than Maya Bam obtained a decree for the sale of all the mortgaged 
property, under the bond last mentioned, the plaintiff should be 
granted a decree for the sale of Surajpur for the realisation of that 
amount at least. The simple answer to this contention is that the 
claim as laid in the plaint is limited in terms to what was due to Maya 
Earn and to the amount comprised in the decree dated the iGth of 
December, 1879, audit is this claim only with which we have,to deal.

We may observe that we are glad that we have been able to 
arrive at the above conclusion. The amount of the mortgage of 
the 18th of April, 1867, became payable, and the plaintiffs right to 
redeem that mortgage accrued, on the 18th of April, 1870. For a 
period of twenty years he took no steps to redeem that mortgage, 
and even after the decree of the 16th of Beeember, 1879, he remained 
silent. The appellant purchased the share of Surajpur now iu 
question in 1882. At that time had he, like a man of ordinary 
prudence, made inquiries, as'we must presume he did, as to the pre
vious, incumbrances on the property, he could only have discovered 
that the mortgages created on it by the bonds executed in favor of 
Brij Lai had merged in the decree of 1879, and that under that 
decree no liability was imposed on the share in Surajpur.

I f  with such information before him he purchased the property, 
it would, in our opinion, be a hardship to him were he to bo com
pelled, ten years after his purchase, to discharge a mortgage which 
the original mortgagee was incompetent to enforce against him, and 
which .the plaijitiff did not choose to redeem for such a length of time.

We allow this appeal, and, in modiiication of the decree below, 
we dismiss that portion of the plaintiff’s claim which is directed 
against the appellant and the share in Surajpur purchased by him, 
with.costs,here and in the Court below.

Decree modified.
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