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it was open to tte appellants to continue them against the repre­
sentatives of the deceased. We were referred to no precedent in 
support of this view, and siit'Sh a view appears to us to be in direct 
contravention of the letter and spirit of section 214. But it was 
argued that if this was the interpretation to be placed upon the 
explanation in question, at any rate there was a riglit of appeal, so 
far as that part of the order is concerned, w'hich directs that costs 
be paid by the appellants to the deceased H. C. Mann 5 and that, if 
this order as to costs was illegal, their recovery could be claimed 
and enforced against the representatives of the said H. C. Mann. 
"We do not see how this part of the order can bo divorced from the 
rest of the order. The order, as a whole, was passed in proceedings 
taken under section 214. It cannot bo enforced either in whole 
or in part against the representatives of the deceased except by a 
proceeding which can only be taken under or in pursuance of the 
proceedings already taken under s. 214. Any attempt to take such 
proceedings would be an attempt to take them against persons over 
whom the law has thrown a shield. The effect and tenor of sec­
tion 214 has been fully discussed in this Court in other proceedings, 
and in the judgment passed in those proceedings we fully concur. 
They explain, what in fact section 214 })uts in more concise lan­
guage, the nature and object of this section; and we are satisfied 
that it is a section ŵ hich provides special remedies differing from 
all other legal proceedings. We dismiss the application with costs.

Application dismissed.
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December 12.

EEVISIONAL CRIMINAL.

Befoj'e Sir John. Edge, Kt,, Chief Juspioe,
QUEEN-EMPRESS v. KHUSHALI EAM a n d  o t h e e s .

Criminal Procedure Code, sections 133, 135, 138, Order for removal of
o'bstrnGtion.—Apimntment of jury to consider the reasonableness of such 
order—Procedm'e. <■
One K. R., having been ordered by a Magistrate under section 133 of the Code 

of Criminal Procedure to remove an alleged obstruction, applied for a j ury. Five 
jurors were cliosen, wlio, having examined the i l̂ace in dispute, proceeded without 
consultation to deliver separate and independent opinions. The verdict of the



VOL. 'x v n i.] A.LLAHABAD SEKIES. 159

inajorifcy was in favor of upholdiag the Magistrate’s order. The Magistrate 
liowever discliarged liis order.

On reference by the Sessions Judge i:nder section 438 of tlie Code, it was helA 
tliat the last order of the TviUgistratG should be set aside and. the case remanded, for 
consideration by a fresh jury.

The facts of the case sufficiently appear from the order of 
Edge, G.J.

Mr. B. F. Bcmerji for the opposite parties.
Edge, C. J.—A Magistratê  acting imcler section 133 of Act No. 

X  of 1882̂  made an order on Khushsxli Earn and otiiers to remove an 
alleged unlawful obstruction or ti» appear at a time and place fixed 
by the order and move to have the order set aside or modified under 
section 135. The persons against whom the order was made applied 
to the Magistrate to appoint a jury. The Magistrate proceeded in 
accordance with section 138; and a jury was summoned. The jurors, 
five in mimber, appear to have gone to the locus in quo and then 
individually to have made up their minds without any discussion 
of tiio question. The two jurors and the foreman appointed by the 
MagivStrate found that the order of the Magistrate to abate the nuis­
ance was reasonable. The two nominated by Khushali and his 
companions found against the Magistrate’s order. The Magistrate 
thereupon, under section 139, discharged the order, so far as I  can 
see. He nays that he kept tlie question open. But what he did 
appears in law to have been a discharging of tlie order. The 
majority of the jury liâ nng found that the order was a reasonable 
one, I fail to sê  the Magistrate eould discharge the order. The 
jury should have consulted together ancl not acted like partisans; 
and if they required evidence, evidence should have been produced 
before th.em. It was for the Magistrate to show by evidence that the 
obstruction referred to was an unlawful obstruction of a public way 
or in £f public place. I set fiside the proceedings subsequent to the 
application made up.der section 135 of Act No. X  of 1882, and 
direct the Magistrate of the district to cause a jury to be sum­
moned in accordance with section 138 and to cause the question 
involved to be tried.
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