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grant of tlie easement claimed by the plaintiff Avonld be proper-
ly implied, no sucli right can "be implied iti the case of a partition
by the act of a Court of law. The‘question so suggested appears
to ns pne of considerable difficulty ; but it is not, we think, neces-
sai'y to decide it in the present'ease. The defendant's prede-
cessors in title entered ujDon the share allotted to her, ou the
strer’™tli* of the original partition decree of the 14th March, 1871,
and tire order’of the 19th December, 1872. By the decree either
party could liisist upo.n mutual conveyances; shewyas, therefore,
bouii'ci to e”ecite a convQyance whenever required, and she could
it m~quity he allowed to deal' witli the land In such away as
would defeat any (jonyeyance called for. And the present defen-
dant’.w”™o'M:ep]“thV(“ugh her, and'from very, nature of'the
ca.se'with full npticci, is in no better position, so that, for the
present, purpose, the case is the .same as if there" had been
conveyances. And the term'? oi the subsequent order very much
strengthen the case. It expressly authorised the then plaintiff,
the now defendant’s 'predecessor, to "raise partition walls?
That gdgs 'r.'to negative the right,to raise any other obstriidl”ioh ;
and we agree \Mtli the learned Judge in thinking that,, when open
spaces are spoken of, “ partition walls,do ' not mean blocks of
building'b\it such walls as are used for partitioning open spaces.
The first' objection to the decree therefore fails.

m[The other, contention as to the rejection of evidence was also
decidle(i' against the appellant.]' K

iiii folivvi (¢
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Lh~itali.on 4«?i,1877, s. I'iandArt. MO— Claim io slmi-e in immovemhle proper-
ty under will— Achnowhdfjment gf Huhilitj/— Basis of decision of case.
Tli'e right to property left by will (assuming that the'testfttor liatl power

to dispose of it) falls into possession, by Hindu law, iuunediately upon the

4 Present Loud Hobhouse, Siit B. Peacock, Sin R Baoqgill \x, and

Sir K. Coocn.

L

801

1887
tiOLVR

Sen

to
0ASI.

P. C. =
18S7
June 14.



802

887

MYLAPORR

THE INDIAN LAW REPORTS. [VOL. XI¥

death of the tesiator ; and, therofore, o dulm, mbling iitle to shares g
immovable property uudm a will, is batred by time, unless brought avithin

Tyasawmy btwelve years fiomn tho date of tlie testator’s. death undery Arg, 149 gt
Wy, {-

VIXAPOORY
MOODLIAR
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Act XV of 1877, Scl, 11,

Acknowladgment of lability, in opder to bo within the menmnrr Of 3 19
of ihesame Act, must be an acknowledgment of Imbnhby to the' pmggu
who i3 seeking to recover poq%ssmn, or some person thf‘f}irgh whomHg
claims. ,

The determination in a canse must be founded npon o' cade,: either to bo
found in the ‘pleadings, orinvolved in, or consistent with, the eane fherehy
made, ' Eshen Chunder v. Shamu Clurn Bhutto (1), refersed to,,

APPEAL from a deuee (24th June, 1884) of the Recorder 'of
Rangoon,

The suit out of which this appeal arose was brought by the
present wppcllaut against the "respondents to obtuin a déclara-
tion tlmt the appellmt in his own right, also as’ exeeutor of 'the
will of M. L Mooroogaaum Moodlar, deceasdd, and as adminis-
trator of the ecstate of M. I Kristnasami Moodliat, deceasdd,
was entitled 1o the possession of two-fifths of onc half of five
separate lots of land and buildings situate in’ Rangoon, formenly
belonging to Mooroogwsmn

The quostion now raised was whether ihe suzt was not ' barred
by the law of limitation, Act XV of 1877, “Seh. II, Art. 140]
Mooroogasum died at Madras' on’ the 19th September, 1864
having by his will, duted the same day, appointed his five,
brothers, who all survived him, his’ exccutors, and-having be-!
queathed to them, cqlmlly, his vesidubry estate in these words:
“I will and bequcath that all the resh, vesidug] and remainder,
of all 1y property, movable and immovable, ‘of whicl' L miay
dic possessed (all being my sole earning, and none having come

. to me from my falhor’s eqbate) be divided' cqmly bet\veen my

five brothers, share and share alike.”

The five brothers of the testator were reSPectlvely naned
Coomarasami, Ramasami, Kristnasami, Soobrey, and Vyapobry,
tho last named being the present appellant.

Soobroy on the 25th August, 1865, and Ramasawi on the 7th
June, 1866, obtained probate of the will from the High Court
of Madras; and on the 21st October, 1870, the Recorder of Ran-

(1) 11 Moore’s L A, 7,
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goon granted to Ramasawmi letters of administration with the
will annexed. On the 4th January, 1878, Ramasami died in
Muadras, In 1832 adwministration, with the will annexed, of the
property and credits of Mooroogasum was graunted by the Recorder
of Rangoon to Vyapoory, the present appellant. None of the
other brothers ever took out administrationin Rangoon to the
estate of Mooroogasum, and no distribution of the respective
shares given to the brothers under the will was made. In fact,
the whole of the five lots of land and buildings had heen, along
with otherlands, in the year 1869, mortgaged by Ramasami to
Mr. Cephas Bennet, a resident in Rangoon, in pursuance of a
prior eguitable mortgage by deposit of title deeds, in favor of the
latter, made by Ramasami. To this it was said that Moorooga-
gum had consented, he having been surety for the mortgage debt.

Bennet also in 1870 obtained a decree (19th December, 1870)
against Ramasami for the wortgage debt, amounting to
Rs. 85,283 ; and in esecution brought to sale the right, title, and
interest of Ramasami in the lots above mentioned, purchasing
the same himself at the auction, having obtained leave to bid,
Afterwards (2ud April, 1874) Dennet, as the doly empowered
agent of Soobray and Coomarasami, sold and conveyed the half
share in the same lots to Bee Moh Chan and Company, and others,
who afterwards assigned to certain of the defendants in this
suit,

Kristnasami died at Madras on 21st September, 1882, Vyapoory
(also called Mylapoor) the plaintiff in this suit, obtaining admi-
nistration of his estate. The plaint which was filed on 12th
September, 1883, admitted that the shares of Ramasami, of
Soobroy, and of Coomarasamni, might have been validly transfer-
red, but claimed the remaining two-fifths. The defence was the
transfer above stated, with the assignments from the firms, which
had purchased, to some of the defendants who had transferred
part of the purchased lots to others of the defendants; all of
whom, however, relied on the law of lmitation in Act XV of
1877, Sch. IT, Art. 140,

Issues were settled, of which the principal raised the question
of limitation, and of the validity of the defendants’ title, cither

“pbsolutely, or as purchasers for value, without notice, The
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Recorder of Rangoon (Mri W, F. -Agnew)dismissed the suit;with
costs; asibarred under Art140; Schi IT, Aets XViofi 1877; stat-
ing his reasons as follows tere il o ol eudt bevpd diom ol ag
<% It nob, nocessary - for.melto'trade the steps by whichthe
« property sought to be recovered came into the hands ofithe
defendants ; the first;quostion is whether the suit is not barped
“ by llmlta,tlon. I‘OL the defondants it 1is mgued t]nt t}le case
is dovemed cither by Arl. 140 or Article 144 Of the second
u« Schedule to the anta,tlon Act and that, whlchevel n%aq/ be
“held to ‘Apply, the suit 15} baued “Artidle” 14:0 plescnbes a
« perlod of twelve years “for' a “suit’ by admﬁsee f01ul’)oé.sess10n
 of 'inmovable plopex’ry, to Be computed from the time ‘whcn,
“his ostate falls mLo PO%SGSSIOH That must begm from, the'
“ hme wher #fis" 'devisee became cnu’clcoli to posse5316n hétl thé
. plOpOl ty, wh1ch ‘would be not later thau opc ye:ﬁ sﬂfﬁgl‘ thc death
« of the tostatm A1t1cle 144 plescnbes a peuod of {welve
“ years for a suit, <for posscssmn of 1111}novmble meelt ot any.
«ihterest” thorein not heleby o?holvvlseq ﬁRecmll pxiqm ?& té"
“Je computed from the time ¢ when the posséssion of the e-
« fendanb becomes adverse to tho pluntlff The poséessmn of
“« My, Bellmet bcca,line rmdveise to the Luntlfﬁ at all events ou,
“ thé 24th ' of "April, 1871, B "Hb  obtained his cértfﬁgdté of

“ purchase from this Cpurt

fong ey Yanlognege e ot
“Tho plaintiff has not “sh own any reason for his delay, and it

«is proved that he was in ' Ranggor ﬁoin Ja,numy, 1870, to
“: Ahgudt, 1872, and 'hoe anust have  been'! cognizant :6f thle exe-
“ gution prbesedings, for he saysithat he. lived: awithhis 'brothers)
“ bul 1whother :hei wad ' cognizairbr or’ irot is, in'my opinion, im-
“ materind, for I consider that his sult is''barred under Article
“ 140 of the Second Schedule to the Limitation Actr " -

o %Mr, Portex has ‘arguod that & 10 of the "Aet applics, and
“ that the plaintiff's co-exccutors were {rustees for him. The
“ dovise was to bho testator's fivé brothers, to b dividéd “equally
“between .them sharo and share' alike. -'These words credted a
“ tennncy in common between the brothers (Jarmian, dth edi--
“tion, 257), I am nol aware of any authority for holding
“that fenauts in common are trustces for each other. The
“fact thai the testator’s brothers were also appointed his
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“ gxecutors does not, in my opinion, make them trustees for a
“ specific purpose within the meaning of s. 10 of the Limitation
“ Act, The suit must therefore be dismissed with costs.”

On this appeal Mr. J. D. Muyne and Mr. Laing, appeared
for the appellant.

‘Mr. J. Righy, Q.C,, and Mr. A. Youny, for the respondents.

For the appellant it was argued that the claim was not bar-
red by limitation. Bennet's possession from February, 1871, till
April, 1874, was not adverse to any one except perhaps Rama-
sami, through whom ns title could be made except in respect
of his own share by those who relied on the transfer from Bennet,
Ramasami may have had possession ; but, if S0, it was, as regards
the four brothers, only as agentin respect of their interests as
tenants in common, and as distinguished from his own one-fifth,
Ouly the interests of the brothers who asseuted to the sale could
pass to Bennet, who was aware of other persons having interests
in the property, and, on behalf of such others, he became only
agent, holding the property. Both the conveyances of 1874 were
acknowledgments that Bennet’s only right, or title, was as
agent of Soobroy, who could not dispose of the whole estate.
Reference was made to Umr-un-nissa v. Muhammad Yar
Khan (1). '

Counsel for the respondent were not called upon.

Their Lordships’ judgment was delivered by

Sir B. PeAcook.—The learned Judge in this case has decided
that the suit .was barred by limitation under the 140th, or the
144th article of the Second Schedule of the Limitation Act, XV
of 1877. Hestated that, in Lis opinion, it is barred by Art. 140,
Their Lordships are of opinion that the learned Judge was right
in the conclusion that the suit was barred by Art. 140 of that
Act,

In order to ascertain whether the suit wasso barred or not,
we must look to what was the nature of the case which the
plaintiff made,

By the Act of 1882, which was the Civil Procedure Code in
force when the suit was commenced, the plaintiff must show

() I L. R, 3 AllL, 24,
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the grounds, &ec., the cause of action, and when that cause of
aclion acerued,

In the case of Eshen Chunder v. Shama Churn Bhutto ,(1),
Lord Westbury, who delivered the judgmnent, said: .« This case is
one of considerable importance, and their Lordships desire to
take advantage of it for tho purpose of pointing out the abso-
Juto ‘necessity that the determination in o cause should be
founded upon a case, cither to bo found in the pleadings, or
involved in, or consistent with, the case thereby made. ”

t

Now what is the case mado out by the pleadings, or what is
involved in, or consistent with, the claim which is thereby
made? The plaintiff alleges in the plaint that Mooroogasum
died on the 19th Septembor, 1864, having made a will,. the 6th
paragraph of which way in the:words following: “All the
vest, residne, and remaindor of all my property, movablo and
immovable, of which I may dic possessed (all being my own
sole earning, and nouc having come lo me from my father's
estate) be divided equally botween my five brothers, share and
sharc alike.” The five brothers included Vyapoory, the present
plaintiff, and Kristnasami, another brother, to whose interest
in the- estate Vyapoory, the plaintiff, claims to have succeeded ;
he thereforo claims to have two of the five sharcs devised by
Mooroogasum.  Ho rests his title upon Mooroogasum’s will,
and claims thot the will gave him a right to recover possession,
and 1o have a declaration of his right to possession of {wo-
fifths of the estate, andalso to have a partition. He does not allege
in' distinet terms' that Mooroogasum had an cstate in this
property, but it is to be implied from, or rather is involved in, the
statement which ho made in the plaiut, At paragraph 16
of the plaint he says: ¢ Coomarasarii and Socbroy “—those
are two of the other brothers—“ had no right, power, or autho-
rity, to soll more ‘than their respective one-fifth shares in the
land; set out in paragraph 7 of this plaint.” But when he says
that they had no right to scll move than their two shares, it
implios that thoy had the right to soll those two. Then he says,
in paragraph 18, ¢ that there remaing undivided the respective
one-fifth shares or interests of Vyapoory "—Lhat is the plaintiff

(1) 11 Moore's L, A, 7.
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himself—and Kristnasami, deceased, in each of the several pieces 1887
or parcels of land set out in paragraph 7 of this plaint” He y¢oipong
could not have been entitled, nor could his brother have been ,’v‘;ﬁ:g:‘;’
entitled, to one-fifth, unless the testator had the property ito MoeeDLIAR
dispose of; and then, having made out, or professed to make Yuoukn.
out, a title under the will, he declares that he is entitled to
possession of those two-fifths, and he asks to have it declared
that he iz entitled to them, and to have a partitivn of the
estate.
-~ Now when did his title arise, assuming that the testator had
the estate, and had the power fo devise it ? It arese on the
death of Mooroogasum on 19th of September, 1864  The Judge
in his judgment puts it one year later, and says he must at
least have had a title ot the expiration of one year from
phe death of the testator. It appears to their Lordships that
pecording to the Hindu law he became entitled to his one-fifth on
the'death of the testator. ‘
+ The words of Art. 140 are:* Suit by a remainder man, or a
yeversioner (other than a landlord), or devisee for possession
of immovable property”—which this is: he is claiming as
a devises of immoveable property. Then it says the suit is to
be brought within 12 years from the time when. his estate
falls into possession. Now, from 1864, he was entitled to
ossession, but Mr, Bennet had the possession ; and it is said
ﬁmw that Mr. Bennet had not an adverse possession, because
%,e was holding as in the natwre of a mortgagee, and that the
stator was not absolutely entitled to the estate, There is
wothing, however, in tho plaint from which anything of that
Bind can be inferred. It is to be inferred that the case rests
on the titlo of the testator to devise the estate, and upon
at title only.
! The issues are: “ (1) Does the plaint disclose a good or
gutieient .canse iagainst the defendants, or any or cither of
them ?2” Tt does not strictly show a good cause of action, for
there is no allegation that the testator was entitled ; but
whatever cause of action it does show is a couse of action
derived from the will of the testator and from the death of the
testalor, and the title accrued at that time. Then comes the
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. JIM! y.oiv.. vV xmiftu o- 'I'-H
1887 issue No. 2: “ Is the plaintiffs claim, pj: any porttou*thereof
jMruAi‘ouM barred by limitation?” Now, if'liis title

thcin'in 'ik™'cleai- 'fliat" tlie 'judgment of the learned Judge was
Moodliar correct,, aixas.thfrt, ,the sjiit, i;hi<}>,.-yYanN]gpt hffiug];iit
Yeo Kax. September, 1S83, is barred.\WN\\Z
Tien. Witi."awasi.::'QOiitendfid)l)i't]ifit/jby.,Hirtugopf ~.laa.ofiiaie
Limitation Act, an admission had been made whichL>ga\!6"
further period from which the right of bringing the .;action
was to be dated. Section 19 is this: “ If, before the expiration
of the period prescrib("fb:r tsuit o™ lji*plication in respect of
any property or l'ight, an . acTcnpwledgnient of liabiUy in
rcspect of sucK Mgty \a;nch|( I'l
signed by the party agaiiis™ whom, such property or rightis
claiinpdj! or.:byi”some: pei’son-.thi'ough’.Mwhora toi dseirifeslj title or
liability, a enew "period ' of limitation; m*ecoMlii ty-"tMiiature

Aiy b e e

this mean ? It must mean,;™ Ufttilify to -the per-son who is
seeking! cto!irQW.Y~r ,rppsp,esgionnor”~wme peirgottu tiroc«glKl<hom
he claims, ‘-iWas) there! any adm'ifisiolii made.' iH. tI3}e/<jiSe by
Mr. Benuet at any, .time, or by .any: ofith© defepdtatsinn”™Pbe)
admission is said to' -have been .midfef by*-*-MK'BeWn” in the
conveyance which wna exocutediiii. tI874iiioltii8.cont6'fl9ed'Wat
in that conveyance Mr. Bennet admitted th/t'h' mwifs 'liiijfe

acting 'as agent for'iiive- of tlie"6xecul;"rs iii's™lin” Ni‘eatMel*
it Jiy. eidH-- -jI! k.. iuis WA «lili7« Ydele VL
He, wa?.,

oMt.. ofv.the,,proce,?d,s., Qf

was liable to be'turned out of posseseien,,pr)that’. JMwyoe . had .fiD
right of posaesfeion'as against- him, ,ii0Or; d*te3nihB-"«ila/a;f'
admissiou: at .iall tO itheilipMatiff or.itQranyionelthcOTgh/wliSra
hb'i claims-: mmlIinderj:.those'! circ,uiiiBtanoos.j' th;e Mplausexdoes'-rfaojB
apply... No liability hag,)been, admit|ted j,to taUe:theie,as4 Mt of
tlieM'statute of limitations!;' and undefi- those" dircumstanteeisli
Art." 140 ‘triitsi -prevail, 'and' thfe dfebisiciri of tto leatftM"Jltcl™

was correct upon that point. ! . , o, BoE

Under these circumstances their Lordships‘will humbly advise
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Her Hajesty to affirm the decision of tliQ Courfc belowj and to 1857

disnuss'.tKp appeal. The appellant must pay the costs. Myi,APouB
mOf.L sli le 1 , I . " IXASiWM~»
) Appeal dlsmlssed ‘with costs. Yywoow
" . JIOCDLALiI
-I'Shlieitofrs™ for'tlie 'appellant! Messrs. Fmnh'Riclutrdson € ”t':Kay.
Sadler. >

iiSolicittos 1for the ‘respo-ndontis: 'Messrs. Sanderson d

-t i AR ST i [ ]
-ij "ml--, nm;

- i u FULL BEJfCH
<li . . . -, .

liefore Mr. Justice Miller, AUk. Jiistiee Prirsep, mr. Justice Wilson,
ijiiijrff i Jiisiice Tddenham and Mr. I/unlice ~oiTis.
i n'tii-: m=; i ~ In No. 1443. "
10 mKiiSU RAM DAS (oKfe of tite'DefhsbaM 'k)‘-eii. MOZAFFEU
iyt liySAIN STINMAANPlainw ff) AND i.OTHBtts (DisrESJOANTS)-,. jfhiyis.
rijff,” oaiid 9ii!

Al
JKINA _.RAM PAS (O"EOF"THE D efendants) ». HUJJATULLA
(PtAINTIFf) ASD OTIIERS (D eFENdaKTS). ' "o
‘5 ofv™ fiowg od, m -in-Nol 156" AT
fIT."KINU:RA'MfDAS '(0SE OP-rHc-DErBKDA»TS) v. *EAMARUDUIN =
«SHAHA.akd ofasjis (Poaini'ifbs) akd :othbke (BeFEndakte).*

Giviflar i pM/rinl of larvears of ' revmiby vre eadliare™ Effed o+A

il fihargi—Aet « - of (>¥S.% CominQiian ofLien,

" i”e?Ni<-(MiiTTea .ancl;Nonnlis,-J3J.j jdissentjDg),—'Chore ia no,".gen«r»l rijk of
c<Nijjf j2itOUie efi]~ot;lhftt wlipe'Sitrj.jhayipg. ap interest ,in an estate,j makes,
H Mpryraprn, ji) jifdnir., tigj,,Slive4he, eStatf;obtaip.9 ft.p)(&rgp_on ~ lie &tate, onfl,
therefore, M| th”j~bsepjc™.jON p .Btatu;tpry cnactppt”~'-a 90-siiarer
paid the whofe revenue and thua”savcd the,estate,does not, by reason
otyii~*h pa'ylnetft, acquire a'MiaVge'oil tiie'share of liis defaiiHIng '6o-sharer;*»

‘iIMfei S'isdns "Mu3ti'n6oree Jidkoon (o, “eril3:'fih>g err Hnii'
QIto's-t=:if. Samini- 1)m 1t("),;'fe3plai'ned' ?akd tlietiBguislititl .j ~KrisUii Molmi
D/iei. Vt KttUproiim Ohesf ~di, approved jiin.re £«Ze(!,(4), reli™ on, ,
liMozATTERfiHoSAlir ShaHA, Hujjatulla Shaha and Kamaruddiu
Shah» were cot-proprietors ofiKismut Pargana Jahangirpiir with

t* Pall Betieh'Rjference'in lApjyeale’ Noe. 1443<m1535 And:’ 1630, against.

A.-Kelly, "Esg,,i Judgo-of Dinnjpnr, diiled fche Slpt-pJ Maj-jj-

Ip~MInilifSrijiing.itbe A4fl<jreE(™ ~,,15abo9 Jugobondhufiangup, S.ubg]-difliffce Jui~go

of that district, dated the 30Lb November, 188p, s
(1) 14 B. L. li., 155. (3) I.'L.'U.,'8baic.,402, '
m (2) 11 MooiVfl Kk Ayy.258.i . (4)-L, U, S3 Oh. Div,, 653.



