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illegtlly ttucl with material irregularity in dismissing; the ap| 
for default under section 55l>.

We therefore allow this applical̂ on̂  audj sotting aside tho 
order of tho lower Court dismissing’ the appeal for default, ’WO 
direct the record to bo returned to the Court below Avitii insiruc- 
tioDS to pass a legal ordcr̂  namely, one simply dismissing the 
appeal without adding tho words for default” or for.default of 
prosecution.’’ AVe make no order as to costs.

Applicatio'iI alloired.

A P P E lI ^ T E ~ C iy iL .

1895,

B efo re  S ir John  Eiiijv, AY., C h ltf  Jnaticc, and  J/r. Jiif^tlce JBw'kitL 

BHAWA^^^ PFvASAI) a>'d A>'oiiiEn (PL.ux'Xiurs) GHULAM MUHAMMAD 
ASD OTIIEKS (DLi'E>'DA5rTS).*

V I I o f  ISSl fA'.-ir. P . R en t A c t ) ,  seo tlo iiT —F .rprajn'kturi/ tf‘ Ua.nt-^ 
Ea’projn 'u iu rtj tcnuntnj urlsh>g on snh ‘f  j>uri i f  the zamintlwy's skiiro.

I n  o rd er  t lia t  th e  pvovisioivfi o f  su'ction 7 o f  A'.-t N o  X I I  o f  1S81 m ay  com e  

in to  op eration , i t  is n ot iieccssn ry  th a t  th e  za im 'm lM  slm uU l lose  oi- p a v t  w it li  l\is 

p ro p r ie ta ry  r ig iits  iu  resp ect  o f  th e  w h ole  o f  ins invere.st in  th e  m uhdl.

Ix this case the plaiutiffs-appellants purchased aunas out 
of a 16-anna mahal from the predecessor in title of tho clefeudauts- 
respondentsj wiio retained the remaining 2 annas in his po?session. 
The plaintiffs siibse^aently sued the represoutatives of their vendor 
in the court of a Miinsif for joint proprietary pussossion of a 
certain grove belonging to the mahiil in question and for tlamages 
on account of fruit appropriated by the defendants-respondents. 
The defendants pleaded that the laud in suit A\̂as their sir and 
that the suit was not cognizable by a Civil Court.

The Court of first instance (Munsif of Allahabad) found 
that the land was sir of tho defendants of which they had become 
ex-proprietary tenantŝ  and that consec[uentIy the suit was not 
W'ithin his Jurisdiction; and ho disoiissed it.

On appeal by the plaintiffs., tho lower appellate Court (Dis
trict Judge of Allahabad) dismissed the tippeul; on the finding

Seeojjfi appeal No. 12G1 of 1803, from a decree of F. E, Elliot, Esq,, Dis
trict Judge o f  Allahabad, dated tho 26th Sqitember 1893, coutirauBg a decree of 
Nand Lai B&ierji, Esq., Mntisif of Allahabad, datp/! the 12th July 1893.
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1895 that the defendants were either proprietors or ex-proprietarj^enants 
and that in either event on the case as framed by the piaintifftj 
a Civil Court had no jurisdiction.

The plaintilfs appealed to the High Court.
Muushi Ram Fmsad aud Pandit Sundar Lai for the appellants.
Mr. T. Goiilavh and Maulvi Mahnud E'asan for the res- 

pondonts.
EdgEj C. J., and BtjekitT; J.—The plaintilfs in this suit pur

chased fourteen out of sixteen annas o '̂ued bŷ  tlie defendants in a 
Tillage. They brought their suit to obtain possession of a portion 
of tlie laud iu tlie village, whieli had been hcl̂ I Ijv the defend
ants as sir at the time of sale. They have relied. u])on a ruling of 
the Board of iievenue of these Provinces, according to which, if it 
is corrcct, section 7 of Aot No. X II ofl8(Slcan never apply so 
long as the /anxindar retains the minutest fraction of his proprie
tary right iu the village, all of his interest iu which except such 
fraction he has sold. As we have understood the Board of Eeve- 
nue’s decision, that Board considered that the section only applied 
when the zainindar lost or parted with all his proprietary rights 
and coased to have any proprietary rights in the village. The 
objcet of the Legislature iu enacting section 7 was to provide some 
sort of protection to proprietors of land whoso rights Ŷê e parted 
\̂'itli either by private contract or auction sale. The Legislature 

intended that sacli proprietors should not bo cast on the world, 
but should still be left with some interest in the lands whi(‘li they 
]iad held as their" sir. It accordingly eDucted that they should 
become exproprietary tenants oi the sir land held l̂ y them at the 
time when their proprietary rights were lost or jjarted with. The 
Legislature also further favored such projirietors by enacting that 
the rent payable by them should be 4 annas in the rupee less tlxan 
tlio prevailing rate payable by tenants at will for land of sunilar 
(piality aud with similar advantages.

I f  we were to read this section and fiĵ ply it as it was read and 
applied by the Board of Revenue, the object of the Legislature 
would be frustrated by an evasion of the statute. One is well
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awarefihat attempts are frequently made to evade the effect of sec
tion 7, and we should be opening a door through which it would 
be possible for such evasions to become general in these Provinces. 
All that would be necessary, if the ruling of the Board of Eevenue 
is correct, to prevent the arising of exproprietary rights would be 
for a purchaser on a sale from a zamlnddr to leave with the zamin- 
ditr the minutest fraction of the proprietary rights which he had. 
He would still be a proprietor, no matter how small the fraction 
was, and, according to the Board of Revenue, section 7 would not 
apply, although the proportion of air represented by the fractional 
interest remaining in the zaminddr might be represented by the one- 
hundredth part of a bigha. Further, according to the Boaifd of 
Revenue, that one-hundredth part of a bigha would be the only 
scrap of land in the village of which the unfortunate zamlnd^r 
could ever become an ex-proprietary tenant. That could not have 
been the protection which the Legislature intended to afford by 
section 7. The first Court dismissed the suit. The lower appellate 
Court dismissed the appeal. We dismiss this appeal and confirm 
the decrees below with costs.

Appeal dismissed.
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Before Sir John Edge, Kt., Chief Justice, and M r. Justice JStirkitt.
DEBI PRASAD ( FSAINTIFP) v. BALDEO (Dejhndakt).

Civil Jh'ocedure Code, tectim  276— Sxecntion of deoree—■ Attachment-^Zeam of 
property under attachment,

JSeld that a xar-i-peshffi lease and an ordinary agricultural lease made by a 
judginent-debtor of property tinder attachment were alienatioBS whici. were void 
by reason of the prohibitioa contained in section 276 of the Code of Civil Procedure.

The plaintiff in this case sued for possession of immovable 
property and cancellation of two leases of the said property. His 
case was that he was purchaser of certain property, including that 
in suit, at‘*an auction sale under decrees held by one Gobardan and 
by others against one Balbhaddar Singh, and had obtained con
firmation of the sale and formal delivery of the property sold ; but

Second appeal No. 1174 of 1893, from a decree of Babu Baijnath, Subordinate 
Judge of Agra, dated the 28fcb Jnly 1893, reyersing a decree of Babu Hari Mohsa 
B»iserji, Munuf of Agra, dated the 6th Harcb 1893,

. X8

1895 
December 13.


