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illegdlly and with material irregularity in dismissing the appeal
tor default under seetion 5306,

We therefore allow this applicatjon, and, sctting aside the
order of the lower Court dismissing the appeal for default, we
direct the record to be returned to the Court below with instrue-
tions to pass a legul order, namely, one simply dismissing the
appeal without adding the words * for defanlt” or < for defanlt of
prosecution.”  We make no order as fo costs.

‘ Application allowed.

APPELLATE CIVIL.

EBefore Sir John Edge, Kf., Chicf Justice, and M. Justice Burkitt.
BHAWANI PRASAD ax¥p axorus (Prarneiess) v, GHULAM MUIAMMAD
AND oTHERS (DLFEXDARTR) #
Aot No, VITof 1581 (N0 P Bend Aet), seefion T—Lopropriviury trnant —

Exproprictury teacuey arising on snle of part of the zuminddr’s share.

In ovder that the provisions of sectivn 7 of Avt No XII of 1881 may come
into operation, it is not neccssary that the zamindsy should lose or part with lis
proprietary rvights in respeet of the whole of iiis inverest in the muckd?,

Ix this case the plaintiffs-appellants purchased 14 annas out
of a 16-anna maldl from the predecessor in title of the defendants-
respondents, who retained the remaining 2 annas in his possession.
The plaintiffs subsequently sued the representatives of their vendor
in the court of a Munsif for joint proprietary possession of a
certain grove belonging fo the mahil in question and for damages
on account of fruit appropriated by the deiendants-respondents.
The defendants pleaded that the land in suit was their sir and
that the suit was not cognizable by a Civil Court.

The Court of first instance (Munsif of Allahabad) found
that the Iand was sir of the defendants of which they had becomo
ex-propriefary tenants, and that consequently the suit was not
within his jurisciction ; and he dismissed it.

On appeal by the plaintiffs, the lower appellate Court (Dis-
trict Judge of Allahabad) dismissed the appeal, on the finding

# Secopd appeal No. 1201 of 1893, from a deexee of F. . 1liot, Bsq., Dis-
triet Judge of Allshabad, dated the 2Gth September 1893, contirming & decree of
Nand Lal Puerii, Bsq., Muusif of Allahebad, deted the 12th July 1898,

1843,

JAWAHIR
SirGg
.
DEpr Smvgi,

1895
December 13.



1808

BrAwANI
PrASAD
2

GHULAM

MuBAMAMAD,

122 THE INDIAN LAW REPORTS, [vor. Zvim.

that the defendants were either proprietors or ex-proprietaryenants
and that in either cvent on the case as framed by the plaintiffy
a Civil Court had no jurisdiction.

The plaintiffs appealed to the High Court.

Muushi Bam Prased and Pandit Sundar Lal for the appellants,

Mr. 7. Conlgne sud Maulvi Mahmad Hasan for the res-
pondents, ) ‘

Epayx, C. J., and Burkrrr, J—The plaintiffs in this suit pue-
chased fourteen cut of sixteen annas owned by the defendants in a
village. They brought their suit to obtain pessession of a portion
of the st land in the village, whieh had been held Ly the defend-
ants as i at the thne of sale.  They have relied upon a ruling of
the Board ol Revenus of these Provinces, according to which, if it
is correct, section 7 of Aet No. XIT of 1881 can mnever apply so
long as the zamindir retains the minutest fraction of his proprie-

- tary right in the village, all of his inferest in which except such

fraction he has sold.  As we bave understood the Board of Reve-
nue’s decision, that Board considered that the section only applied
when the zaminddr lost or parted with all his proprietary rights
and ceased {o have any proprietary rights in the village. The
object of the Legislature in enacting section 7 was to provide some
sort of protection to proprietors of land whose rights were parted
with cither by private contract or auction sale. The Legislature
intended that sach proprietors should not be cast on the world,
but should still be left with some interest in the lands which they
had held as their sir. It accordingly enucted that they should
become exproprietary tenants of the sir land Leld by them at the
time when their proprietary rights were lost or \yarted with, The
Legislature also further favored such proprictors by cnacting that
the vent payable by them should be 4 annas in the rupee less than
the prevailing rate payable by tenants at will for land of similar
quality and with siwilar advanlages. " ‘

I€we were to read this section and apply it as it was read and
applied by the Board of Revenue, the object of the Legixlature
would be frustrated by an evasion of the statute. Ong is well
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aware'$hat attempts are frequently made to evade the effect of sec-
tion 7, and we should be opening a door through which it would
be possible for such evasions to become general in these Provinces.
All that would be necessary, if the rulity of the Board of Revenue
ig correct, to prevent the arising of exproprietary rights would be
for & purchaser on a sale from a zamindér to leave with the zamin-
d4r the minutest fraction of the proprietary rights which he had.
He would still be a proprietor, no matter how small the fraction
was, and, according to the Board of Revenue, section 7 would not
apply, although the proportion of sii represented by the fractional
interest remaining in the zamind4r might be represented by the one-
hundredth pm?t of a bigha. Further, according to the Board of
Revenue, that one-hundredth part of & bigha would be the only
scrap of land in the village of which the unfortunate zamindér
could ever become an ex-proprietary tenant. That could not have
been the protection which the Legislature intended to afford by
gection 7. The first Court dismissed the suit. The lower appellate

Court dismissed the appeal. We dismiss this appeal and confirm
the decrees below with costs.

Appeal dismissed.

‘ O —
Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt.
DEBI PRASAD (Framntiry) v, BALDEO (DErFENDANT).
Civil Procedure Cods, section 2T6—Execution of decres—Attachment~Lease of
property under etiachment,

Held that a zar-i-paskgi lease and an ordinary agricultural lesse made by o
judgment-debtor of property under attachment were alienations which were void
by reason of the prohibition contsined in section 276 of the Cade of Civil Procedars.

The plaintiff in this case sued for possession of immovable
property and cancellation of two leases of the said property. His
case was that he was purchaser of certain property, including that
in suit, at*an auction sale under decrees held by one Gobardan and
by others against one Balbhaddar Singh, and had obtained con-
firmation of the sale and formal delivery of the property sold; but

Second appeal No. 1174 of 1893, from a decrce of Babu Baijnath, Snbordinate
Judge of Agra, dated the 28th July 1893, reversing a decree of Babu Hart Mohan
Banerji, Munaif of Agra, dated the 6th March 1893,
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