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C i t i l  P r o c e d u r e  C od e, s e c t io n s  .j56 j r.5S, 588 , C)'12—€)ism ist!a l o f  a p p ea l “ f a r  d f a n l t  

o f  p r o m o t i o n / '  a p p d h iu t  a n d  lua p le a d e r s  Im tu j p r c s c h i — B c f n m l  r fh n t a t e  

iipp.'iil —Riuiuuhj f f  iipp i'lh itit— ‘ R ev ision ,

A  C iv il a p p ea l wfts being- h ea rd  b e fo r e  £v S u b o rd in a te  J iid g e , tb e  a p p e lla n t an d  

tw o  ■jjleaders on  liis  b e h a lf  b e in g  presen t. D u r in g  th e  a rg u m e n t on e  o f  tlie ideuders 

w as ciilled  a w a y  to  a n otlie r  Coiirfc a n d  rem ained a b sen t, u n d  as n e ith er  t't'.o u th er  

p le a d e r  n or tb e  a p jje lla u t w as in  a -j.osition to  co iitiirae  tlie  a rg u m en t, tlie  S u b ord in a te  

J u d g e  passed an o rd er , purpartiuj,^ t o  be vuider seetio ii r>5G o f  th e  C od e o f  C iv il P ro - 

cedarO j d is in lssin g  th e  a p p ea l “  f o r  clefaTilt o f  p ro ?e cn t io n .”  A n  a p p lic iit io n  nnd or 

j^ection 558 to  re in sta te  th e  a p p ea l was re je cted . T lie  a p p e lla n t a p p e a le d  u nder 

section  58S to  tb e 'H i i^ b  C o u rt  n ga iiis t  tlio  ord er  u n d er  pectiou  5 5 8 , iW cZ  th a t  no 

svidi a p p ea l lay , as th e  o rd er  in  que>stion c o u ld  n o t  h ave been  in adc u n d er  section  550 .

B u t  th e  app ellan t w as a llow ed  to  a p p ly  in  le v is io n  u n d er  se ct ion  0 3 2  a;?ain.st the 

o rd e r  u n d e r  section  556 . and  u pon  th at a p p lica tion  it  \v,‘is At-ZrZ t h a t  th e  O cn rb  be low  

had acted  ille g a lly  a n d  w ith  m a ter ia l irre g u la r ity  in  d ism iss in g  th e  ap p ea l f o r  d e fa u lt  

u n d er  section  556 .

T he facts of this case ai'e as follows;—
The applicant hero was appellant in an appeal pending before 

the Subordinate Jiidg’o of Mocrut. When the appeal etiDie on for 
lioaring the appellant himself and two pleaders on his behalf were 
prc.sent in the Court of the Snliordinate Jndg'e. One of the pleaders 
opened the case, but in a short time was called tiway to attend to a 
case before the District Judge. He went to the Judge’s Court and 
asked the Judge to postpone the case pending before him, but the 
Judge declined to do so. TJio Subordinate Judĝ e meanwhile; after 
waiting some little tim̂  for the pleader to return, called up the 
other pleader for the appellant, or the appellant in person, to support 
the appeal, and, when each of them declared his inability to do so, 
dismissed the appeal for the default of prosecution.

The appellant applied to the Subordinate Judge foi’ restoration • 
of the appeal to the list of pending appeals. The Subordinate 
Judge, however, dismissed the application, holding that, upon the 
facts as stated above, there w'as not sufficient cause shown for 
restoration, of the appeal.
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Application iu conneetion. with First Appeal No. 37 of 1893 from an order of 
Maulvi Siraj-nd-din, Subordiaate Judge of Meerut, dated the 5th January 1895,



1895 Against this order tlie appellant ap])oaled to tho Higli Ckirt.
— ----- ----  Wlieu this appeal was called on the Court dismissed it

SiKSH holding that the nppoal in tlj,e lower Gdiirt had not 1)een dismissed
DbbiSmgh. default; but the appellant was permitted to file an applica

tion for revision of the Subordinate Judge’s order dismissing his 
appeal.

Paudit Moti Lai for the appellants.

Mr. T. Gonlan̂  Pandit Blshainhav N'cUli and Pandit Sunclar 
Led for the respondents.

Elair and Burkitt, JJ.—Thi  ̂case came boforo =ns at first as 
5\n appeal vmdcr section 58S of the Code of Civil Procedure from

* an order passed under section 55S refusing' to readmit an appeal
which liad been dismissed undei' section 556. At the hearings
however, it became immediately evident that the appeal could not be 
supported, as it was shown that the appellant and his pleaders 
were present when the appeal was called on for liearing in the 
lower Court. therefore di.̂ missed the appeal, and at the same 
time we allowed an application to he put in by the appellant under 
section 622 of the Code for revision of the order below by wliicli 
his appeal liad been dismissed. That application Jiaving been 
admitted has now been heard, and we are of opinion that it must 
be allowed. It was contended for the op])osite party that the 
appeal was dismissed on its merits. That̂  Jiowever, clearly was 
not so l̂ rom the terms of tlio order of the Court below on the 
application for readmission of the appeal, and from the proceedings 
which tlien took phieo, it is evident that the Subordinate Judge 
intended to pass, and did pass, and believed he was passing, an 
order under section 556 by which he dismissed the appeal for 
default. The words lie used were—“ for default of prosecution,” -— 
but, as the appellant and his pleaders were present, and as one of 
the ])loaders had addressed the Court, though, no "doubt, he went 
to another Court soon after the commencement of his argument and 
did not return, and the other pleader refused to address the Court, 
we are of opinion that the Court below was wrong and acted

120 THE IS3)IAN LAW REPORTS, [V^L, XVfXT.



x v i ir . ] ALLAHABAD SEEIES. 121

illegtlly ttucl with material irregularity in dismissing; the ap| 
for default under section 55l>.

We therefore allow this applical̂ on̂  audj sotting aside tho 
order of tho lower Court dismissing’ the appeal for default, ’WO 
direct the record to bo returned to the Court below Avitii insiruc- 
tioDS to pass a legal ordcr̂  namely, one simply dismissing the 
appeal without adding tho words for default” or for.default of 
prosecution.’’ AVe make no order as to costs.

Applicatio'iI alloired.

A P P E lI ^ T E ~ C iy iL .

1895,

B efo re  S ir John  Eiiijv, AY., C h ltf  Jnaticc, and  J/r. Jiif^tlce JBw'kitL 

BHAWA^^^ PFvASAI) a>'d A>'oiiiEn (PL.ux'Xiurs) GHULAM MUHAMMAD 
ASD OTIIEKS (DLi'E>'DA5rTS).*

V I I o f  ISSl fA'.-ir. P . R en t A c t ) ,  seo tlo iiT —F .rprajn'kturi/ tf‘ Ua.nt-^ 
Ea’projn 'u iu rtj tcnuntnj urlsh>g on snh ‘f  j>uri i f  the zamintlwy's skiiro.

I n  o rd er  t lia t  th e  pvovisioivfi o f  su'ction 7 o f  A'.-t N o  X I I  o f  1S81 m ay  com e  

in to  op eration , i t  is n ot iieccssn ry  th a t  th e  za im 'm lM  slm uU l lose  oi- p a v t  w it li  l\is 

p ro p r ie ta ry  r ig iits  iu  resp ect  o f  th e  w h ole  o f  ins invere.st in  th e  m uhdl.

Ix this case the plaiutiffs-appellants purchased aunas out 
of a 16-anna mahal from the predecessor in title of tho clefeudauts- 
respondentsj wiio retained the remaining 2 annas in his po?session. 
The plaintiffs siibse^aently sued the represoutatives of their vendor 
in the court of a Miinsif for joint proprietary pussossion of a 
certain grove belonging to the mahiil in question and for tlamages 
on account of fruit appropriated by the defendants-respondents. 
The defendants pleaded that the laud in suit A\̂as their sir and 
that the suit was not cognizable by a Civil Court.

The Court of first instance (Munsif of Allahabad) found 
that the land was sir of tho defendants of which they had become 
ex-proprietary tenantŝ  and that consec[uentIy the suit was not 
W'ithin his Jurisdiction; and ho disoiissed it.

On appeal by the plaintiffs., tho lower appellate Court (Dis
trict Judge of Allahabad) dismissed the tippeul; on the finding

Seeojjfi appeal No. 12G1 of 1803, from a decree of F. E, Elliot, Esq,, Dis
trict Judge o f  Allahabad, dated tho 26th Sqitember 1893, coutirauBg a decree of 
Nand Lai B&ierji, Esq., Mntisif of Allahabad, datp/! the 12th July 1893.

Jawahib
Sxngh

t’.
Debi Singh.
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