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of other co-shai*er.s. One of tlio other co-sharers has broi ĝht this 
suit to have a mandatory injunction for the demolition of the build
ing. Tiie suit was resi«t<Jid upon the ground that the land was not 
joint. This part of the claim to whicli we are refGrring was decreed 
Iw the first Court. Ou appeal, the Subordinate Judge dismissed 
the suit so fur as this part of the claim is concerned ; the other j)art 
of the claim had been dismissed by the first Court and from that 
there was no appeal.

The plaintiffs have appealed from the decree of the Subordinate 
-Judge. The Subordinate Judge was of opinion that, although the 
hind was common land held jointly by the oo-sharers, the defend- 
ant̂ ti new building did not cause any direct Iosh to the other co
sharers. That is not the point in our opinion. The law provides 
a legitimate moans hy which ajiy co-sharer may obtain partition. 
The law does not favor <3no co-sharer adversely to the other co- 
sharers making a partition in his own favor̂  and selecting the por
tion of the land he Hkes by Greeting a building upon it. Tiiis ease 
is within the principle of the decision, in Shadi v. A nu}̂  Singh (1). 
'Wo set aside the decree of the Court below with costs in botli 
Courts and restore and c<nUirm the docree of the first Court.

Appeal decreed.

REVISIONAL CRIMINAL.

Sofore Sir John JKtlget Chief JmtloCi and Mr. Jiattice Buvliitf.
UUDDHU V. BA13U LAL.

Act No, X iF o /lB G O  (Indiiiii £em l Code) section Criminal Tjreacli of trust 
•~'Comictioii Jov Criminal hrcack of tniat on a [jeneral dejlcimmj in accounts.

Held that a person accused under section 409 of the Indian Penal Code might 
be legally convicted of tlie offence defined in that isectiou ou proof of a general 
deficiency in liis accounts, and tliat it was nob necessary that the receipt of 'and 
non-accounting for specific items should be charged and proved against liiml Quem- 
Utnpi'ess V. KsUie (3) approved.

In this case one Babii Ijal had been convicted of the olfence under 
section 409 of the Indian Penal Code by a first chiss Magistrate of 
Allahabad, and sentenced tc six months’ rigorous imprisonment 

c n  T. T.. B.., 12  A ll., 4 3 0  ( 2 )  I .  L .  U .,  17  A ll., 1B3



unci a fiiie of Rs. 550, or in default to one year’s rigorous iinpririor.- iggs 
meat. It appears that tlio complainant, Biidcllni La]̂  was a grai ii buddetĵ  
mercliant and the accused was Ms agent f<*r the sale of grain, paid t>. 
by Biiddjin. Lai at the rate of Es. 5 per mensem. The charge 
against Balni Lai consisted of three counts. The first was for the 
misappropriation of Es. GOO-10 said to he due, after certain deduc
tions, upon a balance of accoimtf̂  strnek in 1952 Sambat. Tlie 
second was in respect of an item of Rs. 127-15-S for debts due 
from before 1949 Sambat. The third was in respect of an item of 
Es. 16-S for the rent of a house said to have been received 
•by Balm Lai f«r liis master and not paid over in full. The 
]\Iagistrate after examination of the account books of both parties 
found that the charge was proved as to the second and third counts, 
and as to the first, was pr\)vod to the extent of Es. 393-14-9, 
and accordingly convicted and sentenced Babu Lai as above 
indicated.

Babu Lai appealed to tlie Sessions Judge, who, after remark
ing on the fact that each of the sums charged against the appellant 
’̂ V'as n o t  a single sum misappropriated at a definite time, but was niade 
up (if various items received from time to time and not aeeounted fur, 
acquitted the appellant on the ground that a charge of thi.s jiBtnre 
was bad in law.

Buddhu Lai tliereupon applied to the High Court for revision
of the order of acquittal.

Mr. A. E. Ryves for the applicant.
Mr. (r. P. Boys for the opposite party.
Edge. C, J,, and Buekitt, J.—A Magistrate of the first class 

convicted Babu Lai on three charges of the oifencc punishable under 
s. 409 of the Indian Penal Code, and sentonccd him accordingly.
Babu Lai a|.>pealed to the Sessions Judge, and the Sessions Judge, 
as we understand his judgment, w'as of opinion that Bal̂ u Lai 
was not inlaw liable * to bo tried,‘̂‘̂ on the aggregate of numerous 
alleged offences.” "We do not quite understand what the Sessions 
Judge precisely meant by that, but we surmise that he may have 
thought that a man could not be convicted of the offence under s,
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1895 409 of the Indian Penal Code in respect of the deficiency ]koved 
on an aggregate of several amounts received by liim for his employ
er, There were in fact this5e specific charges on which the Magis- 

B abu L a l . convicted Bahu Lai. We are awaro that it has been con
sidered by some that a charge of enibezzlcmont should be confined 
to a specific sum received and not acconnled for. Where it is possible 
to prove that a specific sum received has been embezzled, the charge 
shonld be confined to that particular item, l:tut wliere an agent or 
servant lias received over a period of time several sains on belialf 
of his employer, and has, during the same time, expended moneys 
on behalf of or made payments to his employer, bat still a defi
ciency-was left, for which the agent or servant would or could 
not account, it might be impossible to fix him >vith the embezzle
ment of any one particular item received by him, although, taking 
the items proved on both sides of the account and his course 
of conduct, it might be obvious that he had embezzled a large 
sum of money, namely, the dilference between the amounts received 
and those expended and accouuted for. The question as to whether 
an accused person can be charged with criminal bi’each of trust 
in respect of a general deficiency has been dealt with by our 
brother Aikman in Queen-JSmpress v. Kellie- (1). With his 
judgment in that case wo entirely agree. The accused does not 
appear to have been prejudiced by three charges as to general 
deficiencies having been tried together, and consequently section 
537 of the Code of Criminal Procedure would apply. The learned 
Sessions Judge was probably not aware of the judgment of our 
brother Aikman to which we have, referred, and consequently 
went wrong in law. We set aside the order of the Jndge, and 
direct him to proceed with the trial of the appeal before him of 
Babu Lai according to law. We direct a warrant to issue for the 
arrest of the accused. The -warrant will direct tliat he be brought 
before the Court of the Sessions Judge, and the'Sessions Judge may 
commit him to prison pending the disposal of the appeal or may 

. admit him to bail.
(1) I. L. E„ 17 All., 159.
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