
Siffore Sh- John JSdgfl, Kt., Chief Justice, and Mr. Justice liurldit. jggg
GANOA. PRA.SAi> (DEPrNDANT) v. CHUXNI LAL (PtM NiirF). Decemher Q-

Mortgage—Mortgage hg mortgagee of his rights as svch but n-ithont assignment—
Bights of S)ili-mortgagee as against ofiginal mortgagee.

E and others iiiortgiiged certain im'.r.ovable property to N. K. N. K. mide a 
snb inortgnge to C L. purpurting to inortgagc t > him liis rights as inortg^igee, but 
without assigning his mortgage to C. L. Upon this title C. 1j. sued for sale of the 
property mortgaged by B and others to N. K.

Held that C. L. was not entitled to bring the property niortgaged to N, K. to 
sale, but at most to obtain a decree for money against N. IC., in execution of which 
ha might possibly have attached, if it had not been paid off, the mortgage held by 
N. K.

T he facts of this caso are as follows :—
Rupa and others, or their predcccssors in title, had mortgaged cer

tain immovable property by two mortgages, dated the 21st of July 
1869 and the 18th of February 1873, to one JSTand Kishore. jSTand 
Kishore by a bond dated the 19th February 1890 purported to 
mortgage his rights as mortgagee under the said mortgage to 
Chunni Lai for Es. 290. On the 18th of July 1892 Chunni Lai 
instituted a suit against Nand Kishore and the mortgagors for re
covery of the money advanced by him, with interest, by sale of 
the mortgaged property, and lie also applied for an injunction to 
restrain the mortgagors from redeeming tlie mortgage. The 
injunction prayed for was granted, but meanwhile, on the same 
date that the suit of Chunni Lai was instituted, the mortgagoi’s 
redeemed the mortgage in favour of Kaud Kishore and made a 
fresh mortgage in favour of one Ganga Prasad. Ganga Prasad 
was accordingly made a party as defendant to the suit.

In answer to this suit Nand Kishore pleaded tliat the mortgage 
had been redeemed and was no longer subsisting; the original mort
gagors raised a similar plea, and also pleaded that they had no 
notice of the plaintiff's debt. Gamga Prasad, the subsequent mort
gagee, pleaded that he had acted in good faith and without know
ledge of the plaintifl’s debt.

Second .\ppual No. 1259 of 1893 from a ilecreo of Uai I’andit lnd.ir Narain,
J^dJiiioiial Subordinate .luilgu of Meerut, d.ited tlie 25th .May 1S93, coufirniiug a 
decree of Maulvi iluhammad Abdul Latif, Muusif of JxJjurja, da4»d the lOtU Juuu*
»ry i80».
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OauNKi Lal.

The Court of first instance (Munsif of Khurja) gave the ̂ plain
tiff A decree under section 88 of the Transfer of Property Act for 
snle of tliG mortgaged propOrty.

The mortgagors and the second mortgagee appealed, and the lo'wer 
appellate conrt (Subordinate Judge of Meerut) dismissed the appeal.

The defendant Ganga Prasad appealed to tho High Court.
Pandit Afoti Lal for the appellant.
Munshi Gobind Prasad for the respondent.
E d g e , C. J ., and B t je k it t , J.— Pupa and others mortgaged 

immovable pro]ierty to Nand Kishore. Nand Kisbore made a sub- 
mortgage to Chuuni Lal, the present plaintiff, i.e., purported to 
mortgage to idm his rights as mortgagee, but did not assign his 
mortgage to iiim. Chunui Lal has brought this suit for sale of tho 
property mortgaged by Pupa and others ; in other words, he seeks 
to got the debt due from Nand Kishore to ]iim paid by sale of the 
property of Rupa and others, who were not his mortgagors. He 
has obtained a decree for money against Nand Kishore, and he has 
also obtained a decree for sale of the property mortgaged by Pupa 
and others. Ganga Prasad, who was a party to the suit, was a 
mortgagee of some of tho lands from Ptupa and others subsequent 
to the mortgage to Nand Kishore. Ganga Prasad has paid off Nand 
Kishore’s mortgage and has thus become sole mortgagee of the lands 
in quGvStion as far as the parties to this suit are concerned. He lias 
appealed against so much of the decree below as was a decree for 
sale of the property mortgaged by Pupa and others. It is incon
ceivable to us how any Subordinate Judge could have given the 
plaintiff a decree for sale under section 88 of Act No. IV  of 1882 
of property which was not mortgaged to him. The sole right of 
Chunni Lal was to get a decree for money against Nand Kishore, 
and then under that decree he might possibly have attached, if it 
had not been paid off, the mortgage held by Nand Kishore. The 
granting of a decree for sale is not the only extraordinary part of 
the decree of the Gourfc below. Tho Conrt actually made an order 
for an injunction reittraining tlie mortgagors from 4ischarging by 
payment the mortgage which they had made* We fail to sec upon
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■wliat%principle any such order could have been made. We dismiss isos 
the apijeal Â'ith coBts, and set aside so much of the decree below as " ̂ \ , GAHGi PHA'
decreed a sale and xin injunction. sau

Afpeal dismissed. Chitnni Lai..

VOL/ XVIIJ.] ALLASABAjy SEBlES. 115

B i f f i i 'e  8 h ' J o h n  U d g e ,  K t . ,  C h i e f  J im t ic e ,  a n d  M i -.  J u s t i o c  S u r M t t .  1 8 9 5

X A J J U  K H A N  ( P i a i n t i i b )  i\ I M T I A Z -T J D -U I N  ( D e i 'E N d a s t . ) *  D e o e m d e r  Q.

Oo-sJiarers—Iiiffh ts  o f  co-sharers as to ercotion o f  huildiiigs an jo in t  land.
O ne o f  severa l io in t  ownei'?; o f  la n d  is n o t  e n t it le d  to  e i'eet a  L u ild in g  u pon  

th e  Joiut [U 'opertj w it liou t  tl)o  coDiseiit o f  tho o th er  jo in t  ow n ers, n o tw iilis t fiu d iiig  

th a t  th e  e re c tio n  o f  such  b u ild in y  m a y  eausi' n o  d ire c t  lo ss  to  th e  o th e r  jo in t  ow uers.

S h a d i  V. A n u p  8 in g h  ( 1 )  re fe rre d  to .

The lacts of this case appear from tho oj’dcr of refereiiee made 
by Bancrji, J.j v̂liich ■was as f o l i o : —

This appeal relates to a certain building calicd a sehdari, which 
the respondent has erected upon land belun̂ ’ing jointly to him and 
to the appellant. The lower appellate Court has found that the 
building wa.s constructed \yithout the ac(|uiesceuee of the appellant̂ , 
but it has dismissed his claim for the removal of the building and 
for the restoration of the site to its former positionj on the ground 
that the appellant has not proved any substantial injury. The 
Subordinate Judge has not referred to any authority in support 
of his view, but he had evidently in his mind the ruling of this 
Court in Paras Ravi v. Shevjit (2). The soundness of tho propo- ' 
sition laid down in that ease was questioned at least in the judg
ment of the learned Chief Justice in the Full Bench case of Sha'<i 
V .  A-71'U>p Singh (1). Tije question being one of importance, and 
having regard to the rulings referred to abovê  I deem it desirable 
that this case should go before a Bench of two Judges.̂ -’

Pandit Jloti Led for the appellant.
‘ The respondent was not represented.

Edq-Ej C. J., and Burkitt, J.—One co-sharer erected a new 
building on some common land without the consent or acq̂ uiescenee

^  S econ d  A p p e a l N o . 125G o f  1 89 3 ) fr o m  a decreii o f  P a n d it  E a j N ath., S u b o r 
d in a te  J u d g e  o f  M ora d a b a d , d a ted  th e  1 7 tb  M a y  1 8 9 3 , m o d ify in g  a  d e c re e  o l  Babu 
Shety P rasad , M u n s if  o f  B 'g n o r , d a ted  th e  1 4 th  iJ ecem b er  1 8 9 1 .

(1 )  I . L .  B . .  12 A IL , 4315. (2 )  I .  L .  R „  9 A l l ,  C61.
17


