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Byfore Sir Joln Edge, Kt., Clicf Justice, and Mr. Justice Burkift.
GANGA PRASAD (Deprypant) v. CHUNNI LAL (PrAINaFEr).
Mortgage—Mortgage by mortgages of his rights as such but without assignment —

Rights of sub-mortgagee as against oPiginal mortgagee.

R and others wortgaged certain immovable property to N. K. N. K. made a
sub-mortgage to C L. pnrpurting to mortgage t» him his rights as mortgagee, bt
withont assigning his wortgage to €. L. Upon this title C. 1.. sued for sale of the
property mortgaged by R and others to N. K,

Held that C. L, was not entitled to bring the property morigaged to N, K. to
sale, bat at most to obtain a decree for money against N. K., in execution of which
he might possibly have attached, if it had not been paid off, the mortgage held by
N. K.

THE facts of .this case are as follows :—

Rupa and others, or their predecessors in title, had mortgaged cer-
tain immovable property by two mortgages, dated the 21st of July
1869 and the 18th of February 1873, to one Nand Iishore. Nand
Kishore by a bond dated the 19th February 1890 purported to
mortgage his rights as mortgagee under the said mortgage to
Chunni Lal for Rs. 290. On the 18th of July 1892 Chunni Lal
instituted a suit against Nand Kishore and the mortgagors for re-
covery of the moncy advanced by him, with interest, by sale of
the mortgaged property, and healso applied for an injunction to
restrain the mortgagors from redceming the mortgage.  The
injunction prayed for was grauted, but meanwhile, on the samo
date that the suit of Chunni Lal was instituted, the mortgagors
redeemed the mortgage in favour of Nand Kishore and made a
fresh mortgage in favour of one Ganga Prasad. Ganga Prasad
was accordingly made a party as defendant to the sait.

In answeor to this suit Nand ICishore pleaded that the mortgage
bad been redeemed and was no longer subsisting ; the original mort-
gagors raiscd a similar plea, and also pleaded that they had no
notice of the plaintift’s debt. Ganga Prasad, the subsequent mort-
gagee, plcaded that he had acted in good faith and without know-
ledge of the plaintiff’s debt,

Second Appeal No, 1259 of 1893 from a decree of Rat Pandit Inder Narain,
Additional Subvrdinate Judge of Meerat, dated the 25th May 1893, coufirming a
decree of Maulvi Mubaminad Abdul Latif, Munsif of Kburjs, dated the 16th Janue
sry 18D,
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1895 The Court of first instance (Munsif of Khurja) gave the 7plain~
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“8AD sale of the mortgaged propirty.
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Crusst LaL. ['he mortgagors and the second mortgages appealed, and the lower

appellate court (Subordinate Judge of Meernt) dismissed the appeal.
* The defendant Ganga Prasad appealed to the High Conrt,

Pandit Moti Lal for the appellant.

Munshi Gobind Prasad for the respondent.

Epee, C. 4., ond Burxirr, J.—Rupa and others mortgaged
immovable property to Nand Kishore. Nand Kishore made a sub-
mortgage to Chunni Lal, the present plaintiff, 4.c., purported to
mortgage to him his rights as mortgagee, but did not assign his
mortgage to him. Chunni Lal has brought this suit for sale of the
property mortgaged Ly Rupa and others ; in other words, he seeks
to get the debi due from Nand Kishore to him paid by sale of the
property of Rupa and others, who were not his mortgagors. He
has obtained a decrce for money against Nand Kishore, and he has
also obtained a decree for sale of the property mortgaged by Rupa
and others. Ganga Prasad, who was a party to the suit, was a
mortgagee of some of the Jands from Rupa and others subscquent
to the mortgage to Nand Kishore. Ganga Prasad has paid off Nand
Kishore’s mortgage and has thus hecome sole mortgagee of the lands
in question as far ag the parties to this suit arve concerned. He has
appealed against so much of the decree below as was a decree for
sale of the property mortgaged by Rupa and others. It is incon-
ceivable to us how any Subordinate Judge could have given the
plaintift a decree for sale under section 88 of Act No. IV of 1882
of property which was not mortgaged to him. The sole right of
Chunni Lal was to get a decree for money against Nand Kishore,
and then under that decree he might possibly have attachsd, if it
had not been paid off, the mortgage held by Nand Kishore. The
granting of a deerce for sale is not the only exEraordinary part of
the decree of the Conrt below. The Court actually made an order
for an injunction restraining the merigagors from discharging by
‘payment the mortgage which they had made. We fail to sec upon
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whataprineiple any such order could have been made. We dismiss
the appeal with costs, and set aside so much of the decree below as
deueed a zale and an injunction.

dppeal dismissed.

4
e &

Before Sir John Fdge, Kt., Chief Justice, and Mr. Justice Burkitt.
NAJJU KEHAN (PramNmirr) o, IMTIAZ-UD-DIN (Dorespant.)*
Co-shavers—Rights of co-shurers as to erection of buildings on joint land.

One of soveral joint owners of land is not entitled to erect a Dbuilding upon
the joint property withoub the consent of the other joint owners, notwithstanding
that the ercetion of such building may cause no dircet loss to the other joint owners,
Shadi v, dnup b:inyh (1) referred to.

Tae facts of this ease appear trom the opder of reference made
by Banerji, J., which was as follows : ~

“This appeal relates to o certain building ealled a sehduri, which
the respondent has erected upon land belonging jointly to him and

-to the appellant.  The lower appellate Court has found that the

building was constructed without the aequiescence of the appellant,
but it has dismissed his claim for the removal of the building and
for the restoration of the site to its former position, ou the ground
that the appellant has not proved any substantial injury. The
Subordinate Judge has not referred to any anthority in support
of his view, but he had evidently in his mind the ruling of this

Court in Paras Rain v. Shevjit (2). The soundness of the propo-

sition laid down in that case was questioned at least in the judg-
ment of the learned Chiet’ Justice in the Full Bench case of She
v. Anwp Singh (1). The question being one of importance, and
Laving regard to the rulings referred to above, I deem it desirable
that this case should go Lefore a Bench of two Judges.”

Pandit Mot Lal for the appellant.

« The respondent was not represented.

Ebeg, C. J., and Borgirr, J—One co-sharer erscted a mesw

bmkhng on some ¢ommon Jand withont the consent or acquiescence

#* Beeond Appeml \’o 1’ob of 1835, from a decxee of Pandit Baj Nath, Subor-
dinate Judge of Moradabad, dated the 17th May 1893, modifying a decree of Babu
Sheo Prasad, Munsif of Bijuoy, dated the 14th lecember 1891,

(1) L L. B, 12 AN, 436, 17 (2) L. R, 9Al, 00l
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