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1805 APPELLATE CIVIL.

Novtmber 26.

Bofore Sir John Edge, I§., Chief Justice, and Mr~Justice Burkitt.
RADHAN SINGH AxD oruers {Prarvtirres) . XUARJ] DICHHIT AND ANOTHER
- (DEpENDANTS).®
Aet No. I of 1872 (Zudian Lreidenee Aet), 3. 9—Bvidence, admissibility of— Copy

of proceeding anterior to suit eontuining mention of the descent of one of the

parties to the suit—Ciell Procedure Code, section 538.

One of the guestions in issue ina suit as to the pedigree of a certain fawily
being whether one Gaurl Shankar was sou of Balwant Singh or of one Mosjjam
Singh, belonging to a totally different familv from that of Balwant Singh, an
attested copy of a rublar in some proceedings long anterior to the suit was tendered
in evidence, in which »wdkar Gaurl Shankar was deseribed as the son of Lalwant
Singh. Held, that the ruhbar was: admissible in evidence under the provisions of
section O of Act No. I of 1372

Tas was an appeal in o suit in which certain members of a
Hindu family sued as reversioners to have it declared that two
mortgages, execuled by a widew in another branch. of the family,
did not affect their reversionary interest in the property mortgaged.
The defendants to the suit were the mortgagor and her mortgagee
who had got decrees on his mortgages, brought the property to sale
and purchased it himself. The plaintiffs set forth a pedigree in
which they and the widow’s late husband appeared as representing
two of the three branches of the family of one Raja Ram. They
produced five witnesses in support of the pedigree set up by them,
two being members of the family and another the family purohit.
The defendants set up a pedisree which was, in most respects, the
same as that of ¢the plaintiffs, but they cut off the branch to which,
according to the plaintiils, the widow’s late husband had belonged
from the plaintiffs’ family and put it on to a totally different family.
It thus became the principal iscue in the suit to which family did
the widow’s branch helong, or, in its narrower form, was one Gauri
Shankar, the son of one Balwant Singh, as the plaintiffs alleged, or
the son of one Moajjam Singh, as was alleged by the defendants?
The Cowurt of first instance (Subordirate Judge of Jaunpur), on its
finding as to this issue that the plaintiffs had not prove‘f{ the

# Tirst Appeal No. 130 of 1804, from a decres of Rai Aunant Ram, Subordinete
Judge of Jaunpur, dated the 31st March 1894,
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pedigree set up up by them, dismissed the plaintiff’s suit. There
were many other issues, butsueh as were tvied by the Court of first
instance were decided in .favor of the plaintiffs. The plaintiffs
appealed to the High Court, and, having subsequenily to the decision
of the suit become possessed of a doewment which seemed io be
material evidence on the question of pedigree, tendored that docu-
ment in evigdenee under the provisions of section 588 of the Code of
Civil Procedure.  On this point the High Court, having discussed
the evidence as to pedigree originally tendered, came to the conclu-
sion that the Subordinate Judge had erred in rejecting on insnfficient
gronnds the evidence fendered by the plaintiffs in support of their
pedigree, decided that the document produced by the plaintiffs, as
above described, was admissible in evidence, and ultimately decrecd
the appeal and remanded the ease for trial on the remaining issues.

My, W. K. Porter and Babu Durgn Charan Danersi forthe
appellants.
~ Muashi Jwala Prasad and Pandit Swedar Lal for the ves-
pondents.

The Court (Evcs, €. J., and Burkrrr, J.) after disc ussing the
evidence given in the Court below thus continned :—

On the evidence we are prepared to hold that the plaintiffs-
appellants had made out their case. But thelr case does not rost
~there.  The sujt in the Court below was devided on the Slst of
March 1894, This appeal was preferred to this Court on the 7th of
June 1894, and on the 24th of April 1895 a vakil {or the appellants
presented an application to this Court for admission of cvidence
which was not before the Court below. That application was sup-
ported by an affidavit of one of the plaintiffs, which shows that after
the decree in the Courtbelow he, on the 20th of April 1894, was given
by ene Maugli Prasad an attested copy of a 7ubkar of the Magis-
trate of Jaunpur, dated the Tth of December 1832. The rubkar
was a judgment delivered by the Magistzate in a proceeding between
one Sheoratan Singh on one side and Gauri Shankar Singh and
Dyal Narain Singh on the other, and related to o lease alleged to
have bheen given by Bairisal Singh to one Ghisa Singh, father
of Sheoratan. Mangli Prasad was the great-grandson of that
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Sheoratan Singh who was parfy to those proceedings, 'We are of
opinion that the rubkar is admissible under seciion 9 of the Indian
Evidence Act, 1872, and #so being of opinion that the plaintiffs had
shown substantial canse why we should admit the attested copy in
evidence, we admitted the document under s. 568 of the Code of
Civil Procedure. Now, that document puts the dispute in this case
beyond question. It related to a dispute between the fgvo zamfn-
dérs of one of the villages now in suit and a person who alleged he
was their tenant. These two zamindars were Gauri Shankar Singh
and Dyal Narain Singh. Gauri Shankar Singh is rveferred to in
that rubkar as the son of Balwant Singh. Bairizal Singh, who
was one of the sons of Raja Ram Singh, is referved to in the same
rubkar as the uncle of Gauri Shankar Singh and as the grantor of
{hie lease to the father of Sheoratan Singh. The other zamindér,
who was a party to those proceedings, was Dyal Narain Singh, and
he was deseribed in the rubkar as the son of Sheo Narain Singh,
decsased. Dyal Narain Singh and Sheo Narain Singh were men

.beyond all dispute descended from Raja Ram Singh. In our

opinion that rubkar does cstablish the fact that in 1832 Gauri
Shankar Singh was one of the zaminddrs of a village now in dispute
and a nephew of Bairisal Singh, who admittedly was a son of Raja
Ram Singh. The rubkar comes as it does with very great force.
Long before the time when the plaintiffs became aware of the
existence of this attested copy, they had, in the suit which had
already been dismissed, pledged themselves 1o proving that Gawri
Shankar Singh was a son of Balwant Singh, who was a son of
Raja Ram Singh and a brother of Bairisal Singh. The copy is a
genuine copy. 1t was not got for the purpose of instituting the
present suit. The suit was not founded on any information
supplied by it, and the record in which was the dozument of which
this was a copy was destroyed in the Mutiny. And the eopy comes
from the proper custody of a descendant of one of the parties to the
proceedings before the Magistrate. 'We find that Gawd Shankar
Singh was son of Balwant Singh, who was a brother of Bairisal
and Balwant, sons of Rajs Ram, and that the plaintiffs are, as
reversioners of Sheobaran Singh, entitled to sue. The Subordinate °
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Judge, baving disposed of the suit on the preliminary point of
pedigree, did not try the issue as to whether there existed such
necessity as entitled Musammat Gulab Kuar to make the mortgages
in question or either of them. We sot aside the decree of the Court
below, and we remand the case under section 562 of the Code of
Civil Procedure for disposal of such issues as arise in the case and
have not already been disposed of. Weallow this appeal with
costs.

Appeal decreed.

FULL BENCH.

Before Sir John Edge, K., Chief Justice, My, Justice Knox, Mr. Justico Blair and
My, Justice Burkiit,
LEKHA (PrarsTire) ¢. BHAUNA AxD oTeERS (DEFENDANTS) ¥
Civil Prosedure Code, section 549—Secxrity for costs— Failure of appellant to fils
security—~Rejection of appeal—Appeal from order of rejection— Orvder for
seenrity not to state speeific amount for whick sceurily is requived.

An order rejecting an appeal under section 549 of the Code of Civil Procedure
is not appealable either as an order or asa deeree. Siraj-ul-kay v, Khadin Husain
(1} overruled,

Where & Court, acting under section 548 of the Code, orders an appellini to
give security for costs, it is not necessary that any specific- sum for which security
is to be given should be named inthe order for security, Itis sufficient for the
order to direct the appellant to fornish secarity within a time to be steted ¢ for the
costs of the appeal ” or ¢ for the costs of the original suit,”” or * for the costs of the
appeal and of the oviginal suit,” ZThakur Das v. Kiskori Lal (2) overruled on
this point.

THE facts of this cass and the arguments in support of the
appea] are fully stated in the judgment of the Court.

Mz, J. Simeon for the appellant.

Bgbu Ratan Chand for the respondents.

The judgment of the Court (Epexg, C. J., Kyox, BrAmz axp
Burxgrrr, J. J.) was delivered by Epgg, C. J, 1—

This appeal was presented to this Court as an appeal from a

decree of an appellate Court and was entered in the register of

#*Becond Appeal No, 1176 of 1893, grom & decree of H. P, Mulock, Bsq., Dis-
irict Judge of Moradabad, dated the 24th June 1893, confirming a decrce of
Pandit Bajuath, Subordinats Judge of Moradabad, dated the 29tk March 1893

(1) L L. B., 5 AlL 380, (2) T. L. B., 9 AlL 164.
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