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Ganri Singh had separated, the presumption to which we have re-
ferred would apply, and that presumption in this case would have
been that at the commencement of this suit the descendants of Gauri
Singh were still members ofa joint family. It s, however, com-

. mon ground, not on the pleadings, but on the evidence produted by

both sides, that the descendants of Gauri Singh had separated prior
to the commencement of this suit. For the plaintiffs it is contend-
ed that we should presume that the family remained joint until
after the death of Paljhan Singh, even if we did not believe’ the
evidence given on behalf of the plaintiffs to prove that the separa-
tion which took place was after the death of Paljhan Singh. In
our opinion, the plaintiffs having, by their own evidence, destroyed
the presumption that this family was, at the commencement of the
suit, a joint family, it lies upon the plaintiffs to prove a separation
at such a period in the family history as would entitle the plaintiffs
to the relief which they sought, and they are in the same position
under the circumstances of this case as would be any other plaintiff
who sought to dispossess a defendant in possession of property, w.e.,
the plaintiffs have to prove their case. This view appears to us to
be consistent with the principle of the decision of the Calcutta
High Court in Obkoy Churn Ghosev. Gobind Chunder Dey. (1),

[The remainder of the judgment is oceupied entirely with a
discussion of the evidence in the case, and is therefore not reported.
—Ep.]

_Z?efov'e Siz John Edy:, Kt., Ohief Justice, and Mr. Justice Burkitt,
DWARKA DAS axp axorusn (DEPENDANTS) v. SANT BAKHSH AND oTHERS
(Pz.ATNTIFES),

Act No, 1 of 1882 (Indiun Evidence Act) section 84— Account-books— Corrobora.
tive evidence necessury to render defendant lindle upon entries in plainiifs’ books.

In a suit to recover money due upon a running account the plaintiff produced
his account-books, which were found to be books regularly kept in the course of
business in support of his clim  Ouneof the plaintiffs gave evidence as to the
entries in the aceount-books, but in such & mauner that it was not elear whether he
spoke from his personal knowledge of the transactions entered in the books, the
entries in which were largely in Lis own handwriting, or simply as one deseribing

Frest Appeal No. 75 of 1804, from a decree of G. Forbes, Hsq. isti
r iet Judge of Jaunpur, dated the 2nd February 189, orben g Oficiating

(1) 1. L. B, 9 Cale. 287, at p. 243,
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the state of affairs that was shown by the books. He wag cross-examined, but no
questions were asked him to show that he was nct speaking as to his personal
knowledge. Held that the evideace given ns gbove should be interpreted in the
manner most favorable to the plaintiff axd nught be accepted in support of the
entrigs in the plaintiffs’ account-books, which by themselves would not have been
sufficient to eharge the defendants with lability.

Tuz facts of this case sufficiently appear from the judgment of
the Court.

This veas & suit brought by a firm of merchants of Shihganj in
the Jaunpur district against another firm of the same place to
vecover some Rs. 872 alleged to be due upon a balance of account
in respect of moneys lent by the plaintiffs to the defendants.

The principal defendants, Dwarka Das and Bhooleshar, denied
the plaintiffs’ claim in tofo. Thoy alleged in their written state-
ment that they had never borrowed money from the plaintiffs and
that the plaintiffs’ books by the aid of which the claim was sought
to be proved were forgeries. There were other persons impleaded
as defendants, but one of these died during the pendency of the suit ;
and as to the others it was found that their connection with the
firm of Dwarka Das and Bhooleshar was not proved.

The plaintiffs’ case was supported mainly by their own account-
books, which were found to have beon regularly kept in the course
of business. The various items, kowever, composing the total sum
claimed by the plaintiffs were not specifically proved ; but the court
of first 1nst'mce (District Judge of Jaunpur) held that the books
being generwlly in proper form and none of the items being suspi-
cious, and the defendants having denied the claim as a whole and
not merely taken exception to some items whilst admitting others,
thore was sufficient proof of the correctness of the plaintiffs’ claim.
The Court accordingly gave a deeree in favour of the plaintiffs.

The defendants appealed to the High Court, on the ground
mainly that the accounts relied upon had not been proved, and
that it was under the circumstances for the plaintiffs to establish
by evidence each item of the account. v

Pandit Sundar Lal snd Muwshi Madho Prased, for the
appellants.

Mr. J. Simeon and Maulvi Ghulam Mujtabe for the respous

dents.
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Epgx, C. J.,and BURKITT;J.—The plaintiffs, who are respond-
ents in this appeal, brought their suit to recover. moneys alloged
to be due by the defendands to the plaintiff’s firm. They were
moneys alleged to have heen advanced to the defendants wpon
different dates and over a series of years. The District Judge found
in favor of the plaintiffs in respect of all the amounts claimed which
were not barred by limitation. He found that the plaintiffy had
proved so much of their case as was not barred by limitation by
putting in evidence theilt account-books, and he disbelieved all
the corroborative evidence of the loans which was called, with the
exception to some extent of the evidence given by the witness
Balbhaddar. The District Judge found that the books were
regularly kept, and Le assumed in point of law thatan account-
boolk which was proved to have been regularly kept was' primd
Facie ovidence as against the opposite party of the matters stated in
it. He relied upon section 34 of Act No. I of 1872 (The Indian
Evidence Act). The interpretation put by him upon scction 84 .
is, in our opinion, crroneous. Section 84 applics only to entries in
books of account which are regularly kept in the course of business,
and the District Judge’s view of the evidence which he Delieved
was that the books of the plaintift’s firm were regularly kept in
the course of business. No doubt the entries in question were
entrics, on the Judge’s finding, to which section 34 of the Evidence
Agt applies ; but section 34 of the Evidence Act only alxes entries
in books of account regularly kept in the course of business relevant,
when they vefer to a matter into which the Court has to enquiré,
and what the Judge apparently overlooked was that section 84
expressly enacts :—* but such statements shall not alone be sufficient
evidence to charge any person with liability.” Ou the findings of
fact of the Judge he ought, in our opinion, to have dismissed the
spit. The entrics alone were not sufficient evidence under the Act
to charge the defendants with liability, and the District Judge did
‘not helieve the oral evidence as to the loans having becn made.

Mzr. Simeon, who has appeared here for the plalntlﬁmeq)ond—
ents has referred us to section 4 of Aect No. XVIII of 1891,
That section does not help ns.  Tven if it applied, which it does
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not, to the books of the plaintiff’s firm, it would not give the
extracts from those hooks any greater force as o matter of evidence
than the books themselves would haveshad.

‘We have to sce whether the plaintiffs did in fact make ont a case
for their decres. We agree with the District Judge as to the oral
evidence of the advances, with the exception of that of Balbhaddar.
Tn our opinion Balbhaddar’s evidence was true, and it did make
out a primd facie case with regard to some of the transactions in
question. However, that would not be sufficient to support the
decree in full. One of the plaintiffs, Ajudhia, was called, and,
on looking at the buhi (account-hook) he stated the amounts which
were advanced to the defendants and the amounts of the repayments.
He says also that some of the-entries were in the writing of Sheo
Tahal and some had been made by himself ; further, that the ecredit
and debit entries of certain of the items had been made at the
request of the defendants. His evidence in chief is consistent with
its being evidence given by a man as to transactions of which he
had personal knowledge, upon refreshing his memory by looking
at accounts which were entered up either by himself personally or
under his personal supervision, and it is also consistent with the
case of & man who had no personal knowledge of the transactions
entered in the account-books beyond the fact that there were entries
in the accomnt-books, some made by himself and some by another

. man, and those entries showed certain results. Ajudhia was some-
what Joosely examined. It was, in our opinion, the daty of the
pleader for the defendants, if he wanted to put an adverse inter-
pretation on Ajudhia’s evidence or wished to have it excluded from
consideration, to have objected at the time and eross-examined
Ajudhia as to whether the transactions of which he was speaking
were within his own personal knowledge, or whether, his evidence
was solely based on the entries which he found in the account-hooks.
Ajudhia was cross-examined at length. No question suggesting
that he was not speaking from his own personal knowledge was
put o him, and no objection was taken at the time to the questions
put to him, on the plaintifi’s behalf, or to his answers. Conse-
quently, in our opinion, Ajudhia’s evidence should receive the
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1895 favorable conatruction which would entitle us to treat it as substen-
tive evidence in this case, and not to exclude it as evidence which
ol was inadmissible. There i¢no reason fo suppose that Ajudhia was
Bszmsm, Speaking falsely. He is corroborated by Balbhaddar, and he is
' corroborated also by the entries in the books of his firm, which are
relevant, those books having heen properly kept in the ordinary
course of buginess.
‘We do not believe the evideuce for the defendants.

We dismiss this appeal with costs. The plaintiffs have filed
objections. They objected to the view which the Judge took of
the truthfulness of seme of their witnesses. That did not form a
ground of objection under section 561 of tho Code of Civil Proce-
dure, as it did not go to any part of the case upon which they had
not succeeded. The other ground of objection which was filed,
was as to the disallowance of their costs in the Court below. We will
not interfere with the disoretion of the Distriet Judge. The plain-
tiffs came into Court with apparently a true case, but determined
to back that true case up by perjured evidence. In this Court
their perjured evidence very nearly induced us to discredit their

whole case. 'We disallow the objections with costs.

Appeal dismissed.
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Before My, Justice Aikman.
QUEEN-EMPRESS v. PUNNA AND ANOTHER.
Criminal Procedure Code, 5. 560~ Order for imprisonment in defauls of payment
of compensation,

Although.compensation awarded under section 560 of the Code of Criminal Pro-
cedure is recoverable as if it wero a fine, it is nob competent to a Magistrate irme.
diately upon ordering o complainant to pay compensation to direct that he should
in defanlt be senteneed to imprisonment.

TwIs was a reference under section 438 of the Codo of Criminal

Procedure made by the Officiating Sessions Judge of Mainpuri,
"The facts of the case sufficiently appear from the judgment of

Aikman, J.



