
of that Court would, by reason of tke provisions of section 13 
of tlic Code of Civil Procedure, have barred tbe trial of the same 
issues in the present suit. The Assistant Collector chose to pursue 
the second course, and decided the matter which is in issue in this 
suit. By the provisions of section 114 of Act No. X IX  of 1873, 
his decision imiat be held to be the decision of a Court of Civil 
Judicature of fir^t instance, that is, of the Civil Court which would 
have tried the c|uestion iu dispute bet̂ veen the parties had the Assist
ant Collector referred them to a Civil Court under section 113, 
instead of encpiiring into the merits of the objection himself. As I 
have said above, the Civil Court which would have tried the ques
tion, had the parties been referred to it, would have been the same 
Court %̂hich had jurisdiction to try the present suit. Therefore the 
decision of the Assistant Collector must be held to be the decision 
of a Civil Court of jurisdiction competent to try the present suit, 
and as such, it operates as res judicata under the 13th section of 
the Code of Civil Procedure.

It s<jems to me to be wholly immaterial for the purposes of the 
q̂ uestion before us that the decision of the Assistant Collector may 
have been founded on crude and erroneous notious of law", and that 
he was personally incompetent by reason of -want of jurisdiction to 
try the present suit.

For the above reasons I  agree in the decree and order proposed 
by my learned colleague.

B l a i e ,  J.—I concur in both the judgments.
Appeal dismissed.
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Before Mr. Justice Sanerji.
AHMAD ALI (Piaintii'S') v. JS’AJABAT K HAN and o t h e b s  (DEPEiTDAirTsX* 

Chvil Procedure Code, section l^— Ees jiuUeatn--Parties to sulsBqitent sidt arrayei 
• on the same side as co-d(fe7i.dants in previous snit.

Where an adjudication befcween the 'defendants is necessary to give the appro
priate relief to the plaintiff tliere must be such an adjudication, and in such a case 
the adjudication will be res judioaia hetween the defendants as well as between

* Second Appeal No. 918 of ISOi, from a decree of H. Bateman, Esq „̂ District 
Judge of Saharanpiir, dated the 4tli May 1894, confirming a decree of Pandit 
Kanhya Lai, Munsif of Sahfoanpur, dated the 23rd Decenaher 1893.
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the plaintiff and tlie defendants. But for this effect to arise there must be a 
conflict of interests amongst the dofendants and a judg-mdit defining thê  real 
rights and obligatioHs of the defendants inter se. WiUiont necessity the judgment 
will not be res judicata amongst the defendants, Itam Chandra Hara^anv. 
Naraj/an Mahadev (1) followed. Cotiinigham, v. 'Earl 0/  Shrowshmy (2) referred 
to.

I n this case tlie plaintiff sued to recover possession o f 3^ shares 
out of 12 shares in. certain immovable property, alleging that the 
defendants were in. wrongful possession o f the same.

The two principal defendants pleaded that the plaintiff and 
the defendants were joint owners of 10 shares out of 12 shares 
in the property in dispute in equal shares, tliat out of the plaintiff’s 
share 1̂  shares had been sold by auction and the remainder \va« 
admittedly in the plaintiff’s possession ; tliat the plaintiff had conse
quently no cause of action, and that the claim was barred by 
section 13 of the Code of Civil Procedure.

The Court of first instance' (Munsif of Saharanpur) dismissed 
the plaintiffs suit, holding that it was not proved that the defend
ants were in possession of any larger share in the property in ques
tion than that to which they were entitled.

The plaintiff appealed, and the lower apjjell'ate Court (District 
Judge of Saharanpar) dismissed the appeal as barred by the prin
ciple of res judiocUco by reason of the judgment in a previous suit, 
in wiiich suit, however, the parties to the present" suit were arranged 
on the same side as defendants.

The plaintiff thereupon appealed to the High Court
Munshi Kalindi Prasad, for the appellant.
Maiilvi Ghulam Mujfaba, for the respondents.
Banebji, J.—The first contention raised on behalf of the 

appellants is that the judgment of the lower appellate Court does 
not fulfil the requirements of section 574 of the Code of Civil 
Procedure. The judgment, no doubt̂  is a feeble compliance with 
the provisions of that section, and, like mog'fc other judgments 
of the learned Judge, is too brief to be intelligible, much less lucid.

(I) J. L.- B. 11, .Bora. 216. (2) 3 Have’s Rep. 627.



It is, impossible know the facts of the case from the judgment,
and the points for determination can only be. gathered from the ahmad An
conclusion at which the learned Judge arrived. It would cer- hajabai
tainly be more satisfactory were the learned Judge to pay more K h an .

attention to the provisions of section 574 than he often does and
than ho has done in this ease. I cannot, however, say that the
judgment in this case is in violation of that section, and I do not
see sufficient reason to interfere with the decree on that ground.

The next contention, namely that the Court below has errone
ously held the loth section of the Code of Civil Procedure to be 
a bar to the^appclhsnt’s suit; must prevail. The judgment which 
has been held to operate as res judicata was dated the 11th of 
FebruaiV 1S50. It was not passed between the parties to the 
present suit or between those from whom they derive title. It was 
passed in a suit in which the i)arties to the present action were 
ranged on the same side as eo-defendanfcs. A judgment to operate 
as res jucliccda under section 13 of the Code of Civil Proce
dure must be between the same parties or between parties iinder 
whom they or any of them claim. A  previous suit in which the 
parties to the subsequent suit were co-defendants cannot ordinarily 
be regarded as a suit between the same parties. It is true tlaat in 
some cases an adjudication between co-defendants would conclude 
them in a subsequent litigation- The principle .governing such 
cases was thus stated in Gottingham v. Earl of Shrewsbury (1) 
by Wigram;, Y .C .:— “ I f  a plaintiff cannot get at his right with
out trying and deciding a case between co-defendants, the Court will 
try and decide that case and the co-defendants will be bound. But 
if the relief given to the plaintiff does not require or involve a deci
sion of any case between co-defendants, the co-defendants will not 
be b(jund as between each other by any proceeding which may 
,be necessary only, to the decree the plaintiff obtains.’  ̂ Following 
this case it was held by West, J. in Ram Ghandra Warayan 

V. Na ray an Mahadev (2) that “  where an adjudication between 
the defendants is necessary to give the appropriate relief to the

(1 ) I. L. S ., li Bom., 216. (2) 3 Hare, 627: at p, 638.
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1895. plaintiff there must be siicli an adjudication, and in sucli a case the
Ahjxap 4ii~ âdjudication Avill be 7'es jucJicatft between the defciidants as wGll as

0. between the plaintiff and defendants. But for this effect to arise
Khajt. there must be a conflict of interest amongst tire defendants and a

judgment defining the real rights and obligations of the defend
ants inter se. Without necessity, the judgment will not be res 
judicata, amongst the defendants.’’ The rule laid down in the 
above case is in my judgment the correct rule as to tlie effect of a 
previous judgment as between co-defendants.

Applying this rule to the present case, it is clear that the 
previous judgment on which tlie Court below has relied cannot 
operate as res judicata between the parties. Tiie siiit in whicli 
that judgment was passed no doubt related to the property now 
in dispute, and tlie issue which arose in the present case was also 
raised in that case, namelŷ  whether the share claimed originally 
belonged to the present plaintiff Ahmad Ali. But that was a 
suit brought by the wife and the son of the present plaintiff on the 
allegation that a gift had been made in their favour by the now 
plaintiff Ahmad Ali. The validity of the gift and the title of 
the donor to make it were put in issue by the real defendants. 
Ahmad Ali was only a pro formd defendant, and he did not enter 
appearance. The Court found against the plaintiffs to that suit. 
The issues which Avere determined in tliat suit arose and were tried 
between the plaintiffs and the principal defendants. I f  the case 
of the plaintiffs to that suit was true, the present plaintiff had 
ceased to have any interest in the property in suit, and there 
was no conflict of intercHt between him and the other defendants, 
an adjudication of which was necessary. The real contest was 
between the plaintiffs to that suit and the principal defendants. The 
judgment passed in tlmt suit cannot therefore operate as a bar to 
the present suit. The ruling of the Madras High CJourt in MaUhavi. 
V .  Relii (1) to which the learned Judge below has referred, is 
perfectly distinguishable and has no application to the present 
case.

(1 )1  L. R .]5 , Mad. 264.
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As the appeal to the Court below was decided upon a prelimi- 
nary^ointj and its decision on that point was erroneouŝ  I  set aside 
the decree below and remand the case to the lower appellate Court 
under section 562 of the Code, of Civil Procedure with directions 
to readmit the appeal under its original number in the register 
and to try it on the merits. Costs here and hitherto will abide the 
event.

A'ppeal decreed and cause remanded.
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Before Mr. Justice Blair and Mr. Justice Burhitt.
NAND EISHOUB LA L (PiAiNTiri?) v. AHMAD ATA and aitothbe (D eeekdakts).

ANMOLI B IB I AND akoth eb  (PDAiKTms) v. AHMAD ATA and ahoxheb
(D ei?bndani*s).

BHOLE BIBI (PlAIKTI1?f) v. AHMAD ATA and ANOTheb (Demndants).=^ 
Benamidar — Suit ly  temvmlar o)i title for possession of ivwiomUe proparty-^  ̂

Right of lenaniidar to stte in Ms orvn name.
A henamidar suing for the recovery of immovable property ou title can sue ia 

his own name, and when such a suit is instituted by a benamidar it must be lield to 
have been instituted with the consent and approval of the beneficiary, against whom 
any adverse decision on the title set up will take effect as a res judicata. Frosunno 
Coomar Roy Choji'dhry v. Oooroo Chw'ii Sein (1) and Hari Oohind AdMJtari v. 
ATilioy Kumar Mozmndar (2 ) dissented from. FuseeUm Bee^ee v. OmdaJi Beciee (3) 

MeJieroomssa Bihee v. Hur Churn Bose (4) distinguished. Qopeekrist 
Gosain v. Gungapersatid Gosain (5) explained. Ram Bhnrosee Siti(/h y, Bisiessev 
JVarain Si’ngh (6). Go2?i Nath Choley v. Blmgwat PersJiacl (7) a'ticl STiaitgara v. 
KrisJinan (8) referred to.

T h i s  was a suit upon a deed of sale to recover possession of a 
share in zamlndari property. The plaintiff, Nand Kishore Lai, 
stated in his plaint that one Musammat Jokhan Bibi had at one 
time been in proprietary possession of a sixteen anna mahdl of 
which the property in suit formed part; that on the death of 
Jokhan Bibi this sixteen anna mah l̂ descended in equal portions

. *  Second Appeal Nos. 920,1081 and 124!5 of 1893, from decrees of L. M. Thorn
ton, Esq.) District Judg_e of Jaunpur, dated the 8th June 1893, confirming the decrees 
of Rai Anant Earn, Subordinate Judge of Jaunpur, dated the 23rd December 1892«

1895 
Augtui 1

(1) 3 W. li., 159.
(2 ) I. L. E., 16 Calc., 364.
(3) 10 W . E., 469.
(4) 10 W . B., 220.

(5) 6 Moo. I. A., 58.
, (6) 18 W. R., 454.
(7) I. L. E., 10 Calc., 697.
(8) I. L, R., 15 Mad., 267.
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