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not asked or ordercd against the defendants as morlgagees in
possession, but by way of mesne profits against wrong-docers ; and
accordingly they were limited to the time since the plaintilt’s
purchase, which could not properly have been done if the
acconut was on the other fonting.

The result is that, in our opinion, the order of the learned
Judge, so far as it allowed the plaintiff’s exception and varied the
report of the Registrar, was wrong, and that the report should
have been and should now be confirmed in its entivety.

K. M. C, Appeal decreed.
Attorney for the appellant: Baboo N. €. Bural.
Attorney for the respondeunts : Baboo IV. C. Bose,

Before Mr. Justice Prinsep, Mr. Justice Wilson and Mr. Justice Novris,
RAMDOYAL (PraiNtivr) ». JUNMENJOY COONDOO (DrrenpaNT).®
Limitation—S8uit for purinership accounts—Joint contraci—Necessary

partics, Omission of— ddition of new defendant—Time of joinder,
how material.

A sult was brought fur partnership aceounts. Upon the objection of
the defendant it was found that o necessary party defendant had becn
omitted, and such parly was afterwards added as adefendant af a time
when the suit as against him wag burred ;

Tield, that the whole suit was righily dismissed,

RaMpovAL brought a suit against Jumaenjoy Coondoo on
the 11th September, 1885, for the accounts of a partnership
which had been dissolved on the 17th September, 1882, The
plaintiff alleged that he and the defendant had been carrying
on business as gunny-bag merchants at Burra Bazar in the town
of Calcutta in co-partnership under the name and style of
Junmenjoy Coondoo; that the defendant was a partnor with
capital and he (Ramdoyal) was the working or managing partner
without capital, and in consideration of his service as such it
was agreed that he should have a three aunas sharein the
profits of the partnership business and get besides a certain
khoral or boarding allowance out of the said business.

* Origluel Civil Appeal No, § of 1887, against the decrec o8 Mr, Justice
. Trevelyan, dated the 22nd of February, 1887,
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Junmenjoy, while admlttmg in his writlen statement tha’ﬁ &

RAMDOYAL bmmeqs of the kind described in'the plaint had been camed on,
Jommsoy Geuicd partnership, and stated that under a wiitteh agleetnéntf
Cooxpoo. (q translation of which was filed in' Court)' énteréd 1nto"bé"y‘v‘é‘e§

himself, Ramdoyal and one Nittyanund Hazvuh, siide sesii gt
the disirict of Burdwan, it Was arratiged’ ‘thiait the pimn’tiﬂ aﬁ&
Nittyanund shonld act as fromasmhs and’ in gkt of 'k Shll ﬁy‘
receive vegpoctively & cortain spocified share' of thé'! proﬁts o “Uﬁbﬁ
this  statement the deféndant - submitied that Nlttyannd&
Hazrah was a necessary party, in whose absentethé sult dould gl
proceed. The case came on for disposal befote -Nokiid) T uhi
the 13th April, 1886, when, on the' applicatioh <of rthe plaintifrs _
advoeate, Nittyanund Hazrah was added as a'defendant, At the
final hearing before Trevelyan,- J., on the 22nd- July; 1887, i
was contended on behalf of the original defendant! (Funmenjoy)l
that, as under Art. 106 of Sch. II of thé' LimitationAct thice,
yoars from the ‘dite of ‘dissolution of partnership.was the itimej
within which' the' suit had- 1o bobrought, the suitavasibarred:
against Nittyanund, and inasmuch as Nittyanund was a:meeessanj:
party, the suit was also barred against the other:defénddnt; 'Pher
Court rolying upon the authority of Rmnsebzda wie Roan Lol
Coondoo (1) dismissed tho suit. ’ ‘ ’ A
The plaintiff appealed.

Mr. 7. Apear (with him Mr. Avetoom) for' the appella’ﬁ“ﬁ’ﬂ%
Ramdoyal was not a partner. The aglcemeu’o | enterdd “ini
between thé parties shows that he was-a goifnastah or 'Setvakit-
Contract Act, s. 242. There is nothzng, uﬂdér the civotittstihdsy!
to preven't the suit from going on in the abséhée “df!Niﬁtyanuﬁd"’f

Mr. R, Mittra for the rcspondent was nob caﬁecil upon "
The JleCflnPllt of the Court (PRINSEP, WILSON and No RE 5,
JJ.) was dehvered by

WILSON J—We think the view taken of this, case by $he leaxiyy
cd Judge who heard it is correct, The, pliﬂnﬁ alleged a pa. tners}p}’)m
entered into hetween the plaintiff and the original def@l%darﬁtq(>,
under which that defendant was to be the monied pantyaer41 the . X
plaintiff was to be the managing partner, and t(he plmntx Wg,, 8

(1) T L By.6 Caloy 8i8,
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to have a certain share in the profits ; and the plaint went on
to pray reth upon the footiug of the partnership and in the
manier wsual in a partuership suit. The defendant denied the
partnership, and said that the real relation between the parties
was not that of partner and partner but of master and servant,
that the plantiff was a gowastah paid by a share of the profits,
and that according to the long understood practice in this country
{now embodiced in the Contract Act) he was not o partner. The
defendant also raised another objection: He said that there were
three,of them concerned in the matter, that the plaintif was
to have a share in the profits as remuneration for his service as
gomastah, and another man, Nittyanund Hazrah, was to have a
share 'also. under the same agreement, the original defendant
being proprietor of the business. The case came on for hearing,
and the plaintiff applied to have that man, Nittyanund Hazrah,
joined as o defendant in the suit, which wasdone. There was
some discusgion before.us as to whether. the plaintiff under the
circamstances was bound by his suit as a partuership suit. It
would cerlainly be an unusual thing to allow a plaintiff, who has
alleged one state of facts, as against tho defendant who has denjed
that case and alleged another state of facts, to turm round
and ask to be allowed to carry on the suit and claim relief on the
ground, that the defendant’s statement of facts was true and his
own false, But supposing that the plaiutiff in this suit could
be. allqwed to do that and to maintain this suit, on the footing
that he was a gomastah entitled to remuneration for his services
by, receiving a portion of the pmﬁts st111 it is clear that his smt;
as originally framed, was defective. This is not a case of one
contract betweéer the original defendant ‘and the plamtlﬁ' one
hmng of "the plamtlff as goma,sta.h upon the terms of his receiv-
ing a share in the profils, and another contract with Nittyanund
Hazrah, made separately, by which he was hired as a gomastah
o tlie terms of hisreceiving a share of the profits. ‘It is a'case
of thrée persons who in one document entered into an agieement,
by which the business was to be carvied on, the original defend-
ant was to’ be the proprictor and the plaintiff and Nittyanund
Haarah were to be employed as gomastahs, and by whieh, as between
these three persons, it was agreed that the principal defendant as
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proprietor was to have an 11}-anna share, the, plainiff o 3-aumg
share and Nittyavund Hazrah a 1§-anna share, That being the
state of things he suit, as originally Gramed, was clearly defec.

ive, because, when theve are thvee persons who, under' one gud
the same agreement amongst thewselves, aro entitled to shag
in the procecds of a fund which they hope will be brought ity
existcuce, it is obvious that all these three persons must he
nceessary parties lo a suil, the object of which is to take an
accound necessary for the purpose of ascertaining the assets of
the fund and dividing them. Then it appears t‘haﬁ, by the time
Nittyanuud Hazrah was mwade a party 1o the suit, the sﬁ\it,‘ as
against him, was barred. Now it has been held more. than~
once that, if & suit is brought by certain persons as plaintiffs; and
they owit in the first instance to join with them as co-plaintiff
porsons who are necessary partics, and these parlies are affor
wards added as plaintiffs at a {ime when for them 'the
claim is time-bharred, the whole suit must be dismissed. * That
was so heldin the casc of Ramsebuk v. Bum Lull Coonddo (1)
and also Kult Das Keval Das v, Notlin Bhagvarn (2). Afd we

can see nodistinetion in principle between the case of die’ who

ought to have been originally o plaintiff and the case of dtié'who
ought to have been originally o defendant. We think thérefore
that the view talken by the learned Judge who heard the ‘cise's

correct, and that this appeal should be dismissed with costs

K, M, C. . Appeal clzsmzssgd

Attomney for appollant : Baboo Preonath Bose.
Attorneys for respondent @ Mossrs. ﬂf‘iﬁ;@’)j & Mookerjee,

(1) 1. L, R, 6 Cule., 815.
2y 1. L. R, 7 Bom,, 217,



