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could not be permitted to throw the whole burden of the mortgage- 
debt on the other moiety of the mortgaged property.

In Ballam Das v* Ama) '̂ Raj (1) the mortgagee obtained two 
decrees on separate bonds for the sale of the, same property and pur
chased the property in execution of one of the decrees. His pur» 
chase was subject to liability for the amount of the decree. That 
case has therefore no bearing on the present question.

The other two cases cited by Mr. Reid are distinguishable, as 
in those cases the eq̂ nity of redemption only was purchased by the 
mor^agee.

I am of opinion that the Court below has rightly held that the 
respondent decree-holder was entitled to take out execution for the 
bdance which remained due to him after giving credit for the 
^ount of the proceeds of the sale at which he had purchased a part 
of the mortgaged property, and I dismiss this appeal with costs.

Ap'pedl dismissed.

B e f o r e  M r .  J u s t ic s  B w l d t t .

K A L I A N  S I N G H  ( J d d g m k n t - d r b t o e )  ® . R A M  O H A l l A N  ( D k c r e e - h o l d e b , ) *  

A c t  2fo . V I I o f  1889 (S u c c e s s io n  Ce.rU f.oato A c t ) ,  section , E x e c u t i o n  o f

dcG ree— A p p lh 'a t i o i i f o r  e x e cu tio n  m ade l o f  o r e  p r o d u c t i o n  o f  o e r t i f io a t t :.  

la  eases where a certificate of suc30.3sion is raquii-Q.1 'bafouQ execution of a decre« 
eaa bo taten out, alltliat is necessary is that tlio cartifloate should be produced before 
an order for esreeution can be madu. It is not necessary that the corbificate shonM ba 
p rod u ced  along with the application for (ixscution. J5rajo liath. S u rm a  v. I-itwar 
Qhamira Vu,tt ( 2)  a n d K h a n  v. Sulim'idlah (3) referred fco.
‘ .T h e  facts of this ease suiSciently appear from tlie judgment of 
Burkitt, /.

■ Mr.̂  Roshan Lai for the appellant.
Maulyi Ghulam Mujtaha for the respondent.
Bubkitt, / . —This is an appeal in an execution of decree case. 

In the memorandum of appeal three grounds were set, forth.' Of
• those three grounds the second and third were abandoned at the 

hearing; the first only was pressed. That objection is to the effect
TTi * B’n’st'Appeal No. 177 o f 1891, ftom a decree of Maulvi Mahammoa Unwar HtiBftin 
£;iian. Snbordmate Judge of Pfitehgarh, dated 30th June 1894.

( 1)  I .  L . B . .  1 2  A ll .,, 5 3 7 .  ( 2 )  I  L .  R . ,  1 9  C a lc .,  4S 2 .
(3) WeeWyNotea, 1893, p. 197.



that the lo\ver Court had no power to proceed with the execution 1895 
o f the decree until a certificate under section 4 (b) of Act V II  
of 1889 had been produced. On a porusal of the record it appears 
that the respondent decree-holder did applj for ci'ecution of the JRak Cj^iw, 
decree without putting in a certificatê  and that he stoutly contended 
that for certain reasons given by him̂  which are now admitted to be 
unsound, he was not bound to take out a certificate. It also appears 
that the respondent decree-holder has since then taken the proper 
steps to obtain a certificate, and I am informed that he now holds 
the necessary certificate. The Court .below, wrongly, I  think, held 
that, as the respondent had now taken all steps necessary to obtain 
a certificate, execution could proceed Avithout the production of that 
certificate. In that matter I  have no doubt that the Court below 
was wrong, seeing that the words of clause (h) of section 4 of Act 
N'o. V II  of 1889 expressly, prohibit an execution Court from pro
ceeding to execute a decree where a certificate is required unless such 
certificate be produced. But here, although the Court has been wrong - 
in its ruling as to the non-production of the certificate, I still see no 
reaaon to interfere with the order under appeal. That order is not 
an order directing execution to issue, but is an order overruling the 
objections made by the judgment-debtor. I f  the Court had gone 
on to direct- that execution should isjuo, notwithstanding the non- 
production of the certificate, this appeal must have been allowed ; 
but, as matters now stand, the appeal is ]n*omaturĉ  as no order has 
as yet been made, or, at any rate, has been appealed against, by 
which the Court directs execution to proceed on the decree. It is 
still open to the respondent decree-holder, by production of 
the certificate, to cure the flaw which at present exists. It is not 
necessary that the certificate should bo produced with the appli
cation for execution ; it is sufixciont if it be prbdnced an  ̂tender- 
•ed in Court at any tim.e before the Court proceeds to pass an oydei* 
for the executioil of the decree. Such is the law laid dowja by 
-the Calcutta High Court in Brofo Walk Surma v. Imwar. Gh^ndfa 

(i) and %  this Coiirt in Mangal. Khm  v. ^alim-tbUah (2)-, I  
fully concur ia the rule laid down iti those Cases and in the reasoning 

(1) I . L . B., 19 Calc., 482, (2) Weekly Notes, 1S93, p. 197.
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am by wliicli it. is supported. The object of tlie appellant liere,
. . ,  ̂ as I understand it, is to have the application for executio'n 

rejected because it \vas 3>ot accompanied by a certificate. 
Although I  do not agree with the ruling of the lower Court j as noted 
above, I  still am of opinion that there are no grounds for rejecting, 
the application for execution. The respondent has a -locus pcsnir. 
ientice to put in the certificate before the Court proceeds to order 
execution, and if that be done, the only objection to the execution 
disappears.

I therefore dismiss this appeal, but I make no order as to costs.
Appeal dismissed. ■

Before Mr. Jiisitcc Banerjl.
JW gr 2 4 a .  ’ G H U L A M  S H A B B I E  (J u d g m e n t -b e b t o k )  v . D W A E K A  P R A S A D  a k d  o t h e e «

- ( D e o e e e -h o ld k u s) .

Gh'il JProcednre Code, sections 24-4, 319—JExccntion of deoj'ee—Purchase by decre&-̂  
kolder at aucUoTisalc-~-Order for delivery of possession---Appeal,

Certain liolders of a decree for sale upon a xnortgugg having trouglit the property 
drdi&red to he sold to sale puveliased it themselYQa. Having talceu out certificates of 
sale'- they apj l̂ied to he put in possessioa of the property jjarehased by them, and' 
ohtained an. order for possession. On appeal hy the judgmeat-debtiovs against this order 
it was held ihatiio appeallay, the order ohjected to heing one under section Slfl and not 
under section 24i of the Code o£ Civil Procedure. SaiAajit r. Sri Gapal (1) referred to,

T he facts of this case sufficiently apxiear from the judgment o f 
Banerji, J.

Munshi Maclho Prasad and Maulvi OJiulam Mujtaha for 
the appellant.

Pandit Baldeo Mam for the respondents.
Baiŝ eejIj J.—a  preliminary objection has been taken to the 

hearing of this appeal on the ground that no appeal lies. It appears- 
that the respondents obtained a decree for sale against the 
appellant, and in execution of that decree purchased the mortgaged 
property. They have obtained certificates of sale and have a}fplied 
under section 319 of the Code of Civil Procedure foi’ delivery of pos
session. J'he Com*t belcw has ordered possession.' to be delivered,
*  I ’ir’â  appeal No. 140 of .1894, froiji a decroa of Pandit’Bauaidhari Suhcfedinate Jtid^e 

of ileerut, dated the 12th May 1894,
(1) I. L, E „ 17 All., 323.
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