
as the date on -which such repudiation finally took place. The 
plaintiffs would have been justified in waiting for a reasonable 
tiu«J before electing to re-sell, and they were bound under section 
107 of the Indian Contract Act to allow a reasonable time to elapse 
between the da'fce of their giving notice to the buyer of their inten­
tion to re-sell, and thgt of the actual re-sale. We hold that under 
the oircumstauees of this case the reasonable time after which the 
shares in question should have been re-sold expired on the 31st of 
Deceniber lo91, and that the plaintiffs are entitled to recover as 
damages the difference between the contract price and the price of 
the shares which prevailed on the 1st January 1892. There is no 
evidence on the record which can enable us to ascertain the value 
of the shares on the date last mentioned. The Subordinate Judge 
in our opinion improperly excluded an important piece of evidence, 
namely, the register of the transfer of shares of the Cawnpore 
Cotton Mills Company, Limited. We accordingly refer to the 
Court below the following issue under section 566 of the Code of 
Civil Procedure :—'

What was the value of the shares in question on the 1st of 
January 1892 ?

The Court below will receive such further evidence as may he 
tendered by the parties. On receipt of the finding ten days will
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be allowed for objections. Isme, re ferred .

FULL BENCH,

1897

PsAa
Nabaik

«.
Mtrii Chaio).

Before Sir John JEdge, Chief Justice, Mr. Justice JBlair, J ff. Justice 
Banerji, Mr. Justice SurM tt and Mr, Justice AiTcmant 

HARGU LAL SINQ-H (Pi-aintiff) «, GOBUTD BAI awo Ab-othbb 
(Deb'bkdauxs).*

Mortgage—Sale mortgagor o f  fa r t  o f  the mortgaged property—-SuU %
mortgagee fo r  sale <witTi,out joining veniees—Suiseqwenf suit to eject 
mortgagor's vendees— Cause o f  action,
A morig'ftgor, who had given a simple xaortgagQ over carfcain land, sold 

some of the mortgaged property. Tlie mortgagee, after such sale had tafeen

* Second Appeal No. 452 of 1890, from a deeree of J. W . Muir, Esq., Dia> 
triot Judga of Siiharanpur, dated the 2nd May 1896, vevexsing a decree of 
Pandit Kanhaya Lai, Muusif of Saharaapur, dated the 3rd August 1898.

77

1897 
Juli/ 2.
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1897 place and without uiakiag the vendees parties to his suit, brought a suit for 
sale on bis mortgage, and liaving caused the mortgaged property to be add, 
including that i)ortion which had beeu sold by the mortgagor, purchased it 
himself. The niortgagee then sued to eject the vendees of the mortgagor. 
S cU  that the suit would not lie inasmuch as the plaintiff mortgagee had at its 
eoiQuieneenvent no title to present possession of that particular portion of the 
mortgaged property as against anyone.

T he tacts of this case sufficiently appear from the judgment 
of the Full Bench.

Mr. Abdul Raoof, for the appellant.
Pandit Moti Lai, for the respondents.
The judgment of the Court (E d g e , C.J., B la ir ^  B a n e r j i ,  

B u e k i t t  and A ik m a n , JJ.,) was delivered by E dge, C. J.
The plaintiff obtained a simple mortgage from one Abdul Ivadir 

in 1879. On the I8th of Soptember, 1886, the mortgagor sold 27 
bighas of the mortgaged property to Gobind Rai and Tulshi Rai/ 
the defendants in the suit. Mr. Abdul Raoof for the plaintiff, 
appellant, informs us that the plaintiff brought a suit for sale, 
on his mortgage of 1879 against Abdul Kadir after the 18th of 
Beptembei-, 1S86. To that suit Gobind Eai and Tulshi Rai were 
not parties. On the 28th of March, 1891, the plaintiff obtained a 
decree f  r sale ia his suit against AI)diiI Kadir ; he brought the 
property to sale, got permission to buy, and purchased the pro- 
l̂ eity at the sale held in execution of his decree. He has now 
brought this suit, claiming to eject Gobind Hai and Tulshi Rai 
from a portion of the 27 bighas above-mentioned, thq. equity of 
redemption in whieh had been sold to them in 1886 by Abdul 
Kadir by a registered deed. The Court of first instance gave the 
plaintiff a decree for possession with a conditional right to these 
defendants to redeem. The lower appellate Court ill appe?il dis­
missed the plaintiff’s suit.

The plaintiff can only succeed in this suit for possession on 
proof of title to a present possession at the date of his suit. His 
siaiple mortgage did not entitle him to possession as against any 
one. His decree for sale, being in a suit to which these defendants 
were not parties, had no effect as against them, and his purchase



at the sale held under the decree conferred on him no title as jgg;
against these defendants. The result is that the plaintiff had no
lit}e to possession at the commencement of the suit against these Sin&h
defendantŝ  and his suit was properly dismissed̂  though on other Go biito  K a i . 

grounds. We.dismiss the appeal with costs.
Appeal dismissed.
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Sefore Mr. Justice JBanerji and Mr, Jnsiice Aihman,
HIliA LAL (Opposite Party) «, KISHAlsT LAL aud another

(APPIiICAlfTS).*
Ac6 No. I F  0/  1882 {Transfer o f  Property Act), section ^^—Mortgnga— 

Frior and s’ulsequeni mortgages—JEffect o f non~joinder in a suit on a 
mortgage o f  persons interested in the mortgaged property.
Certain mortgagees holding a second mortgage obtained a decree against 

thoir mortgag-or and a subsequent mortgagee, one H. L., for sale of the EoorC" 
gaged property. AD the time of the suit there was subsisting on the same pro­
perty a prior mortgage held by one D. P. D. P. was not made a party to that 
suit. After the decree in that suit was passed, but before execution, D. P. 
brought a suit for sale on his mortgage, but did not make the second mort­
gagees parties to that suit. In that suit D, P. obtained a decree in esecufciou of 
whiob he brought a portion of the mortgaged property to sale, and some of it 
was purchased by H. L, On application by the second mortgagees fov un order 

. absolute for sale in execution of their decree it was held that the property 
purchased by H. L. in execution of D. P.’ s decree on his prior mortgage could 
not be brought to sale in execution of the second, mortgagee’s decree. X a ta  
Din Kasodhan v. Kazim Susain (1) referred to.

T h e  facts of this_ case sufficiently appear from the judgment of 
the Court.

Pandit Sundar Lal  ̂ for the appellant.
Mr. Bavierji) for the respondents ►
B a n e r j i  and A ik m a N j JJ.—The respondents brought a auit 

for sale upon a mortgage of 1873 and obtained a decree for sale in 
1891 against their mortgagor and against Hira lial, the present

 ̂Second Appeal jN'o. 556 of 1895 from a decree of Babu iJopia Beh&ri 
Mukerji, officiating Subordinate Judge of Aligarh, dated the 19th February lb95, 
reversing a decree 9f  M.uhammad Abdur Bazzak, Muusif o£ Koel, dated the 
April 1894.

(1) I. Jj, B., 13 All., 432,


