
1887 latter did uot bccome owner of tlio property until after he had 
'digambdb obtained a decree for foreclosure, and until the right of redemp- 

JUissBK vendor had been extinguished. On the 5th of May,
Ejvm Lal 1884, the mortgagee obtained possession, and under Art. 10 

the plaintiff would have a year from that date to bring his 
suit. We do not see why Art. 10 should not govern it, for 
the sale became absolute by the foreclosure proceedings, and 
possession m s subsequently obtained.

On the other hand, if Art. 120 applies, -vvc think that 
plaintiff’s right to sue accrued upon the expiry of the six mouths 
grace allowed to the mortgagor after the decreo for foreclosure, 
and there would be six years allowed from that time.

Thus we come to the conclusion that the plaintiff was entitled 
to succeed iu his suit, and that the appeal fails on each point.

It was also contended that, at any rate, the defendants are 
entitled to interest upon Rs. 399, the amount covered by 
the two deeds of h a i-h il -w w fik  Wo think that that contention 
must provail, and it was admitted by Baboo Mohesh Ohundor 
Ohowdliry for the respondent to be a good one.

The decree of the lower Appellate Oourt, therefore, will bo 
modifl-od to the extent of directing interest to be paid upon 
the Bs. 39f), at the rate of six per ccnt. per annum from Lhe date 
of foreclosure till possession.

The appeal is dismissed with costa.
H. T. H. A f f e a l  d i s m i m d .
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Before Mr, Justice ToUenfiam and Mr. Justioe Norris. 
jgg^ D H A P I (D e fen d a n t) v. RAM  P E R SH aD , M inor, KErEEBEMTim by iiib 

July 3, U n cle  AND Q-uakuian AD UTisM D U N G U Il M O L L  (PLAinTUfii'),“
Praoiioe— Produedon o f  Dnoumenis—■Disooverij— Revision o f interlocutory 

order tolien appeal lies fm m  final decree— C ivil JProoedm'B Coio (^Aci 
X I V  o f  1882), S3. 131— 130 and G22.

, n  a notico under s. 131 oi! the Civil Procadaro Code be not imaworod as 
provided by  s, 132, tho party nooking tbo  inspecfcion oJ; doouuionts may apply 
for ttn order under s. 133, and liis application must bo supporlod b y  au 
affidavit. Tho Court has no jurisdiotion to pass an order under s. ISC unlesfj 
tho provisions o f  s. 134 are strictly complied witli.

*  Oivil Rule No, 794 of- 1887 laado against tho ordor o f  Baboo Upondro 
.Cliunder Mullick, Subordianto Jadgo oi! Monghyr, dated tlie l3 th  o£ 
May, 1887.
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There is nothing in s. 622 o f  the Code which prevents the H igh Court 
from  setting aside an interloeutorj’’ order i f  made without juiiadiction.

Tha word “ case”  in that section is wide enough to iaclurle such an order, 
and the words “  rtoords o f  any case ” include so much o f  the proceedings 
in any suit as reliilo to an interlocutory order. Omrao M ivza  v. Jams (1 )  ; 
Bursaran Singh v . Muhammad Raza ^2) ; Oliaitar Singh v. Lehhraj 
Singh ( 3 ) ;  Farid Ahmad v . D ulari iiib i (4), dissented from.

T h e  facts of the case were as follows; One Mool Ohand Earn 
died many years ago, leaving two sons, Mohun Ram and Lutcli- 
mun Dass. The two brothers remained joint for some time 
after their father’s death, but subsequently separated. Lutchmun 
Dass luarried three wives successively ; by his first wife, Mussa- 
mut Bindoo, he had a son, Chimdi Pershad, born 2nd Assin 1905 
Sumbut (15th September 1S4S) ; by his second Avife, Mussamufc 
Junga, he had a son, Dungur Mull, born 29th Magh 1918 
Sumbut (l-4ch February 1862); by his third wife. Mussamufc 
Dhapi, he had no male issue, only a daughter, Mohun Bam 
died in Aughran 1927 Sumbut (November 1870), without issue, 
male or female, but having adopted his nephew (brother’s son) 
Dungur Mull, who, on, Mohun Ram’s death, entered into the 
possession of his property. Lutchmun Dass died in Assin 1927 
Sumbut (September 1870), and on his death his son Chundi 
Pershad entered into possession of his property. Chundi 
Pershad married Mussamut Parbati and died 9th Pons 1934 
Sumbut (28th December 1877). Before his death, viz., on 17th 
August, 1877, he made a will, whereof he appointed his wife 
Mussamut Parbati and his step-mother Mussamut Dhapi 
executrixes; and by this will he gave Mussamut Parbati 
authority to adopt a son. On 2nd Aughran 1935 Sumbut (12th 
November 1878), a son Ram Pershad was born to Dungur Mull, 
and this boy was adopted by Mussamut Parbati on 16th 
Aughran 1935 (25fch November 1878). Mussamut Parbati died 
on 22nd Magh 1293 Fusli (llth  February 1886), and after 
her death Chundi Pershad’s property came into the hands of 
Mussamut Dhapi, who subsequently denied Bam Pershad’s 
adoption. Dungur Mull on 28th January, 1887, executed a deed 
of disclaimer of any interest he might have in the property of

(1) 12 C. L. R,, 148. (3) I. L. R,, 6 All., 293.
(2) I. L. K., 4 All., 91. (4) I. L, B., 6 All., 233.
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1887 Ohuudi Persljad iu fiivor of E.am Pershacl. Ram Persbad claim- 
ing to be entitled to Chuudi Porshad’s property, either as the 
adopted son of Mussamnt Parbati or under the deed of dis- 

I'liHsiiAD, claimer, brought a suit on 1st February, 1887, against Mussamut 
Dhapi to obtain possession of Chundi Pershad’s estate, which ho 
valued at Rs, 3,36,795. Ete did not ask for an account. The 
suit purported to be brought by Eaboo Ra:i; Pershad, minor, 
adopted son of Baboo Ohundi Pershad Marwari, deceased, under 
the guardianship of Baboo Dungur J\Iull, the uncle and next 
friend of the minor.” No certificate under Act XL of 1S5S was 
produced at the time of filing the plaint, nor was any order 
recorded at that time permitting Dungur Mull to file the plaint 
on behalf of Ram Pershad. On 8th February the follpwing 
order was made by the Subordinate Judge : “ Through the over­
sight ami carelessness of the Amla my order for granting this 
plaintiff, upon his application supported by affidavit ” (leave ?), 
“ to sue as a next friend of the minor, he being the natural father 
of the minor, and uaclo on the other side, was not recorded 
on the day; but as the law on the subject is not very 
clear, I think it may be recorded now, subject to a further 
discussion during the trial.” The 4th March was fixed for 
the appearancc of the defendant and for scttilement of issues. On 
the 5th February the plaintiff, under s. USl of the Civil Procedure 
Code, gave notice thi’ough the Court to the defendant to produce 
for inspection certain account books for the Sumbut years 1933 to 
1943 (1876—1887). The notice was served on 10th February. 
On 7tli February defendant applied for a transfer of the suit to 
the file of the District Judge of Bhagulpore, wbo, on that day, 
directed a notice to issue calling on the plaintiffs to show 
cause on 26th February why the suit should not be trapsferred, 
and stayed all proceedings in the meantime. Defondaut’s ap­
plication for tran.sfer was refused on 3rd March. On 4th March 
the settlement of issues was postponed to 21st April, On 
8th March plaintiff applied under a. 133 for an. order for inspec­
tion of the books, on the ground that the defendant, having 
ibeen served oiilOUi February with notice .under s. 131 of the Civil 
Procedure Code, bad omitted to give notice under s. 132 of the 
Civil Procedure Code. That application was directed to, bo heard

7 7 0  t u b  INDIAN LA_W REPOIITS. [VOL. XIV.
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oil loth llrtrch. Ou lOtli March the defendant put in a petition, 
alleging tliaf. the books were required for the preparation 
of tho writteii statement, and asking that she might be perniitted 
not Lo produce them for inspection until the day fixed for the 
settlement of issues. On iGth March an order was made on 
the defendant’s application, granting her ten days further time 
to put in the documents.

On 25th March the defendant put in a petition in which 
she claimed under s. 135 of the Civil Procedure Code to withhold 
inspection of tho books until the plaintiff established his adop­
tion, or his right, under the deed of relinquishment. On the
same day the plaintiff put in a petition alleging that the
defendant had not produced the books for inspection, and 
a s k i n g  that the procedure, under s. 136 of the Civil Procedure 
Code, should be followed, and the suit decided farte. De­
fendant’s written statement was filed on 25th April, She 
denied that Earn Pershad was adopted by Mussamut 
Parbati; she coutended that, if as a matter of fact he was 
adopted, the adoption was invalid; she denied Dungur Mull’s 
title; she claimed to be entitled to Ohundi Pershad’s 2>roperty 
under his will, and she contended that the suit could not proceed 
until a certificate had been granted under Act XL of 1858.

On 6th May issues were settled, eleven in number. Tho
first was “ whether the plaintiff is entitled to maintain this suit
without a certificate under Act XL of 1S5S; ” the second was 
“ whether Dungur Mull acquired any right to the estate of 
Chundi Pershad, and whether plaintiff is entitled to any such 
right by virtue of assignment, as alleged in the plaint, by 
Dungur Mull; ” the fifth was “ whether Mussamut Parbati 
adopted plaintiff as an adopted son of Chundi Pershad accord­
ing to tho provisions of the Hindu law in force in this part 
of the country ? Has it been a valid adoption” ? No order 
was made'on: the petitions of 25th March until 13th May, when 
the following order was made ; —

“ As regards the question of inspection of certain documents, 
under s. 131 of the Civil Procedure Code, it appears that the plain­
tiff applied for and obtained an oj;:der under tlie said section of the 
laiw quoted ou the 5th February, ISS'if, and the defendant did not

1887

Dh a pi
V.

RAM
P e r s h a d .



1887 comply with the provisions of s. 132 of the Civil Procedure Code, 
jtoAPi withiu the iixed time, viz., ton days or even on or before the 13th
Rau March last. On the 16th March the defendant, Avithout complying

PisnsHAD. -with the request of the plaintiff, simply applied for an adjourn­
ment of the hearing without sufficient legal excuse; her right, 
therefore, under s. 135 of the Civil Procedure Code was lost. It has 
"been argued by the plaintiffs pleader that the books of accounts, 
the inspection wliereof has been applied for by him, would 
afford materials for the purpose of proving the adoption, and 
also the last issue raised in the case. I think defendant has 
failed to make out a good and sufficient cause or excuse for 
non-compliance with the plaintiff's request. These books of 
accounts are not title deeds or such documents as that their 
production would expose and injure the defendant, hence it cannot 
be held that she has good ground for withholding their pro­
duction, or appointing ti placc convenient to her, for the purpose 
of inspection.

“ I accordingly reject the defendant’s application of objection, 
and she must abide by the consequences of the law. At the 
suggestion of the plaintiff’s pleader I grant defendant ten days 
time more to comply with the plaintiff’s request of inspection.”

On the 21st May Mr. Woodi'ojh obtained this rule calling 
upon Baboo Ram Pershad to show cause why the last mentioned 
order of the Sub-Judge of Monghyr should not be set aside 
under s. 622 of the Code of Civil Procedure.

The rule now came on to be heard on the l7th June, 1887.
Mr. JEvans (Mr. Aoneer AH and Baboo Bohje Ohand DuU with 

him) showed cause.—The Sub-Judge had jurisdiction to pass the 
order, and the order was properly made-— v. Browne (1) ; 
Saunders Jonefi Attorney General v. CfaskiLl (3). The 
plaintiff is entitled to inspect the khaias which are in the 
possession of the defendant.

The order of the 13th May, 1887, is an interlocutory order, and 
there is an appeal from the final decree with which the High Court 
cannot interfere under s. 622 of thp-'Oivil Procedure Code__

( i ;  L . R., 9 Ch. App,, 364. .  (2) 7 Ch. D., 435.
(3) 20 Oh, D ,, 519.
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Amir Hassan Khan v. Sheo BaklisJi Singh ( I ) ; Sheo Bux Boglcc 
V . SMb Ohiinchr Sen (2); Badami Koer v. Dina Rai (3) ; Omrao ’ 
Mirza v. Jones (4) ; Harsaran Singh v. Muhammad Raza (5); 
Chattar Singh v. Lelchraj Sing (6); Farid Ahmad v. Dulari 
Bihi (7).

The Advocate-G-eneral (Mr, Q-. G. Paul, witli him Mr. Woodroffe 
and Baboo Jogesh Chund&r Boy) in support of fclio I'ule.— 
The plaiutiff is not entitled to iuspect the documents unless 
he proves the adopbioa, aud that he is a reversioner. The Sub- 
Judge had no jurisdiction to pass the order under s. 136. All 
applications under s. 134 for inspection of documents must specify 
the documents, and the Court under a. 135 is bound to decide

th e party applying for inspection is en titled  to do so. 

rincri’6 affidavit to show th a t the accouut-books contain

jjjjy 4S o f expenses o f  adoption— Attorney General v. Thompson 
Bomliffe v. Leigh (9j.

•’ -^action 622 of the Code does not take away the power of 
the High Court to set aside an interlocutory order if made ■with­
out jurisdiction.

The following judgments were delivered by the Court (T o tte n ­
ham  and Nobbis, JJ).

N o k k is  J . (after setting out the facts as above) proceeded:—

On 21st May, upon the application of Mr. Woodroffe, we 
granted a rule calling upon the plaintiff to show cause why the 
order ol 13th May should not be set aside. The rule was 
argued on 17th ultimo, Mr. Evans showing cause and Mr. Advo-

- cate-General supportitig it.
Any difficulty that exists in disposing of this rule arises from 

the fact that neither the Subordinate Judge nor the pleaders 
of the respective parties seem to have understood the procedure 
regarding inspection.

Chapter X  of the Civil Procedure Code contains the provisions

(1 ) L .  R . 1 1 1. A ,, 2 3 7 ;  I .  L . K „ I I  Oale., 0.

(2) I. L. R., 13 Calc , 225. (6) I. L. R., 5 All., 243.
(3) I. L. E., 8 All., 111. (7) I. L. B., 6 AIL, 233.
(4) 12 0. L . U ., 148. (8 ) 8 Hate, 106 and 115.

(5) I. L. E., 4 All., 91. (9) 6 Ch. D,, 250,
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ttitli regard to “ discovery, and the admission, inspection, produc­
tion, impouudiag and retnra of documouts.”

Section 121 of the Civil Procedure Code authorises a plaintiff, 
at any time by leave of the Court, to deliver through the 
Court interrogatories in writing for the examination of the 
defendant, and authorises a defcudaut, at any time after his 
written statement has been tendered, received, and placed on 
the record, to deliver through, tlie Court interrogatories iu 
writing for the examination of the plaintiff. Section 122 
prescribes tbe method of service of interrogatories. Section 125 
authorises any party interrogated “ to refuse to answer any 
interrogatory on the ground that it is ii'relevaiit, or is not 
put bond dele for the purposes of the suit, or that the ma'i of 
enquired after is not sufficiently material at that stage of beilr 
suit or on any other like ground.” Under s. 127, “ if, mot 
person interrogated omits or refuses to answer pr answers insijro- 
ciently any iuteiTogatory, the party interrogating niay appiy , 
to the Court for an order requiring him to answer o;’ to answer 
further as the caso may be.” The penalty upon a plaintiff for 
not obeying an order sei’ved upon Mm to . answer or to answer 
further, as the 'case may be,” is that ho is liable to have his suit, 
dismissed for want of prosecution and to be prosecuted for an 
oifeuce under s. 188 of the Penal Code; the ponp,lt>y upon a, 
defendant for not obeying anordei’, served upon him “ to, answer 
or to answer further, as the case may bo,” is that he is, liable to liavD 
his defence struck out and to bp placed in the satuo position., ,as, 
if he had not appeared and ans’vyered, and to be pfosequtod.for, 
an offence under s. 188 of the Penal Codo, ,An order,.pf tbo, 
Court is necessary before tho plaintiff’s suit can bo dismissed, or the 
defendant’s defence struck out.

Up to this point the Chapter has doalt with the first, branch 
of discovery, that by interrogatories. It then proceeds, to doal 
with discovery as it affects documents.

The question of discovery as it affects docuinents',,obviously 
embraces two heads; first, disc6very simply, that ,is to say, 
the power of compelling your opponent to disclose \yhat 
documents he has in his possession; secondly, ,tho pô v̂ r of 
compelling their production. Tlie subject o,f diwov.ery. simply
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is dealt with by s. 129, which says that “ the Court roay 
at any time duriug the pendency therein of any suit order any 
party to the suit to declare by affidavit all the docnments 
which arc or have been in his jjossession or power relating to 
any matter in queslion in the suit, and any party to the suit 
may at any time before the first hearing apply to the Court for 
a like order.” If the party served with the order objects to 
produce any of the documents disclosed in his affidavit, he must 
specify them, together with the grounds of his objection. The 
penalties for non-corapliauco with an order under s. 129 are the 
same as those provided by s. 136 for non-compliance with 
an order under section 127 to answer interrogatories.

Section 130, which says that “ the Court may at any time du­
ring the pendency therein of any suit order the production by 
any party thereto of such of the documents in his possession or 
power relating to any matter in question in such suit as the Court 
thinks right; and the Court may deal with such documents 
when produced in such manner as appears just,” deals as well 
with the power of compelling your opponent to disclose what 
documents he has iir his possession, as with the power of compel­
ling their production. The penalty for non-compliance witli an 
order under s. 130 is the same as that provided by a. 136 
for non-compliance with an order under s. 127 or s.’ 129. 
The Chapter then proceeds to deal with the voluntary inspec­
tion of documents. Section 181 enacts “ that any party to 
a suit may at any time before or at the hearing thereof give 
notice through the Court to any other party to produce any speci­
fied document for the inspection of the party giving such notice, 
or of his pleader, and to permit such party or pleader to take 
copies thereof.”

Section 132 provides that “ the party to whom such notice is 
given shall, within ten days from the receipt thereof, deliver 
through the Court to the party giving the same a notice stating 
a time, within three days from such delivery, at which the docu­
ments, or such of them as he does not ohject to produce; may be 
inspected at his pleader’s office, or some other convenient place, 
and stating which, if any, of the documents he objects to produce, 
and’on what grounds.” The notice to be given throu|;h' the
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Court under s. 131 should require the party from whom 
’ inspection is sought to deliver the notice under s. 132 ■\vithin ten 
days from the receipt of the notice, and under s. 131 the 
time cannot be curtailed. The penally for not delivering through 
the Court the notice required by s. 132 is that the party 
not so giving it shall not afterwards “ be at liberty to put in any 
such document in evidence unless he satisfi.es the Court that such 
document relates only to his own title, or tliat he had some other 
and sufficient cause.”

The Chapter next proceeds to deal -vvith inspection by order of 
the Court.

Section 133 enacts that, “ if any party served vvith notice under 
s. 131 omits to give notice under s. 132 of the time of inspection, 
or objects to give inspection, or names an inconvenient place for 
inspection, the party desiring it may apply to the Court for an 
order of inspection.”

Section 134 provides that, “ except in the case of documents 
referred to in the plaint, written statement or affidavit of the 
party against whom the application is made or disclosed in his 
affidavit of doeumonts, such application shall bo founded upon 
an affidavit showing (a) of what documents inspection is sought, 
(b) that the party applying is entitled to inspect them, and (o) 
that they are in the possession or power of the party against 
whom the application is made.” Section 135 provides that, "if 
the party from whom discovery of any kind or inspection is sought 
objects to the same or any part thereof, and if the Court is satis­
fied that the right to such discovery or inspection depends on 
the determination of any issue or question in dispute in the suit, 
or that for any other reason it is desirable that any such issue 
or question should be determined before deciding upon, the right 
to the discovery or inspection, the Court may order that the 
issue or question be determined first and reserve the question as to 
the discovery or inspection.” That the provisions of this section 
were not intended to come into operation until after an applica­
tion has been made under s. 183 is plain from a consideration 
of the fact that s. 136 enacts the same penalties for non-com- 
plianco with an order under s. 133 as for non-compliance with 
orders under ss. 127,129 and 180, and no order could be made
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under s. 133 luitil the questions raised under s. 135 had been 
determined. If this view of the Chapter be correctj it follows 
that almost all the proceedings iii this case are irregular.

In the first place the plaintiff’s application of the 8th March 
Avas premature, for the notice under s. 131 was served on the 
defendant on 10th February, three days after all proceedings 
in the suit were stayed. The application for transfer was refused 
on 3rd March, and it was not till then that the ten days’ time 
withiii which to deliver the notice under s. 132 began to run 
against the defondaat. The application was also bad, for it was 
not supported by an affidavit as required by s. 134.

-lu the second place the defendant’s application of 16th March 
was unnecessary. If she did not want to produce the books for 
inspection, all she had to do was to refrain from delivering the 
notice under s. 132 and wait for the plaintiff to apply for an order 
under s. 133, supported by an affidavit under s. 134.

In the third place the defendant’s application of 25th March 
Avas premature, for there had been  n o  proper application for an 
order under s. 133.

In the fourth place the plaintiff’s application of 26th March 
was irregular, for no order for inspection had been made on the 
defendant under s. 133.

In the fifth place the order of the Judge of 13th May, pur­
porting to be made under s. 136, is bad, being made without 
jurisdiction.

The present position of the parties is this : I f  the defendant 
does not wish to give inspection of the books she need not do 
so at present, and the only penalty she will be subject to is that 
she will not be allowed, at the trial, to put in the books on her 
own behalf unless she satisfies the Court that they relate only 
to her own title, or that she had some other and sufficient cause 
for not complying ivith the notice served upon her on 10th Feb­
ruary. I f the plaintiff still wants to have inspection, of the 
books he may apply for an order for inspection under s. 133 
founded upon an affidavit under s. 134. The defendant may 
then claim the benefit of the provisions of s. 135. I f  she does, 
the Subordinate Judge will then have "to  satisfy himself whether 
the right to such discovery or inspection as the plaintiff seeks

1887

D i i a p i
V.

Eam
Pe b s h a » .

53



778 TH E IN D IA N  L A W  ilEPO RTS. [V O L. X IV .

1887

D h a p i
I'.

K a m
P ju b siia d ,

depends upoa the determination of any issue or question in 
' dispute in the suit, or that for any other reason, it is desirable 
that any such issue or question should be determined before 
deciding upon the right to inspection ; ” if he is so satisfied, he 
ought to order the issue or issues, question or questions, to be 
determined first and reserve the question as to inspection. In 
this view of the case it is unnecessary and undesirable to discuss 
the cases cited to us bearing upon the question of plaintiffs 
right to inspection under the circumstances of this case.

Only one more point remains to be considered. Mr. Evans 
contended that, as the order of 13th May was an interlocu­
tory order, and there Avas an appeal from the final d^r.ee,-.we- 
could not interfere under s, 622 of the Civil Procedure Code. In 
support of the contention the learned Counsel referred to the cases 
cited at page 573 of tho second edition of Mr, Justice O’Kinealy’s 
Code of Civil Procedure in the learned author’s notes to s. 622 
of the Civil Procedure Code ; to Aviir lla&san Khan v. Sheo 
Baksh Sing (1), Seiu Bux) Bogla v. SMI) Ohunder' Sen (2) and 
Badami Kuar v. Bmii Bai (8). In tho ease of Ommo Mirsa 
V .  Jones (4), one of tho cases cited by O’Kinealy, J., the facts 
wore these: Tho plaintiff brought a suit, alleging divers breaches 
of trust, asking for an account and for the appointment of a 
new trustee. The value of the trust property was five lacs of 
rupees. The suit was instituted on a ten-rupee Court-fee stamp 
as boiug the proper stamp under Art. 17, Sch. II of the 
Court Fees Act. Tho Court in which the suit was instituted was 
of opinion that the Court-fee ought to have been caloulated on'" 
the full value of the trust property, and made an order that the
deficiency, Rs. 2,990, should be made good within a certain time.
Before the time expired tho plaintiff applied for a rule to show cause 
why the order should not be set aside. In showing cause against 
the rule it was argued that, if the plaintiff had waited until the ex­
piration of tho time allowed for making good the deficiency, the 
Court of first instance must have proceeded to deal with the case

(1) L. R., 11 I. A.. 237 ; L L. B., U  Cuic., 6.
(2) I, L. II., 13 Calc,, 235.
(3) L L. R,, 8 All., I l l ,
(i) 12 0. L. R,, 148.
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under s. 54> o f  the Civil Procedure Code, and that the order 1887 

rejecting the plaint which would have been made in due course
under that section, on the ground that the relief was not properly 
valued, would have been an appealable order; and this being so, it 
was further contended that the applicant ought not to be allow­
ed to come in under s. 622 of the Oinl Procedure Oode, 
when he could by law have an appeal in the case upon 
the very point he sought to raise under the rule. McDonell 
and Meld, JJ., yielded to this argument; and holding that the 
case was not, with reference to the language of s. 622 of the 
Civil Procedure Code “ a ease in which no appeal lies to the High 
^ u r t,” and that the matter under dispute ought to be determined 
ojj discharged the rule.

In Singh v. iTT~l (P "i (1i i of the
cases cited plaintiff applied^-his- pW ier
to a District Judge for leave to appeal as a pauper again, a 
decree of a Subordinate Judge; the District Judge refused the 
application on the ground that it ought to have been made per­
sonally and not by a pleader. The plaintiff applied to the High 
Court to revise the District Judge’s order under s. 622 of the 
Civil Procedure Oode. Straight, J., in giving the judgment of 
the Court said : “ We are clearly of opinion that this application 
was inadmissible and cannot be entertained. Section 622 
of the Civil Procedure Oode does not, in our judgment, apply 
to a proceeding of so purely an interlocutory character as that 
mentioned in s. 592.”

~  In Chattar Singh v. Lekhraj Singh (2), another of the cases 
cited by O’Kinealy, J,, the facts were these: “ There had been a 
reference to arbitration under the provisions contained in Chapter 
XXXYII of the'Civil Procedure Codej the arbitrator had 
made his award in favor of the defendant; the award was set 
aside upon the application of the plaintiff on the ground of 
the arbitrator’s misconduct. The defendant impugned the 
propriety of the decision of the Court of first instance that the 
arbitrator had been guilty of misconduct/’ and applied to the 
High Court to revise the order under s. 622 of the Civil 
Procedure Code. Oldfield, J., in giving judgment, said at 

(1) I, L. R., 4 All., 91, (2) I. L, R., 5 All., 298.
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pag-e 294: “ We are of opinion that wo have no power f re- 
‘ visioa under s. 622. The contention that the proceeding for 
arbitralion is a docidcd ease iu vvhich no appeal lies withia the 
moauing of the section, and therefore open to revision nnder 
s. 622, ia not tenable. The proceeding is of an interlocutory cha­
racter only, made in the course of a suit; it is part of a caso 
which is still undecided, and iu which an appeal lies from the 
final decree. It was not the intention to allow of revision of in­
terlocutory proceedings, in the course of a suit, which do not 
determine it. The order, which is the subject of this application, 
will bo open to revision by appeal from the final decree in the suit, 
and oven if s. 622 allowed of it, it would be highly incxpcdienit - 
for us to interfere at this stage of the case.”

In Fiwul Ahmad v. Diilafi-BiU  (1), the last of the cases cited 
a District Judge had t.ransferred. to hia own file 

yodo in Court of au Additional Subordinate Judge
withou t notice to the defendants and when the trial of the suit 
was nearly completed. The defendants moved the High Court 
under s. 622 of the Civil Procedure Code to revise the order of 
transfer. The application was refused, the Court holding .that 
the order of transfer was not one which they could revise under 
s. G22 of the Civil Procedure Code, as it was an order made in a 
suit, and there was an appeal in the case from the final dccree.

Those eases no doubt decide in so many words that a, 622 
of the Civil Procedure Code does nob apply to interlocutory orders 
when Lhere is an appeal from the final decree. I  confess that, after 
a careful consideration of the judgments, I am unable to concur in 
the interpretation placed on s. 622 of the Civil Procedure Code- 
I think that the word “ caso” in s. 622 of the Civil Procedure Code 
is wide enough to include an interlocutory order, and thtvt the 
words “ record of any ease” include so much of the proceedings 
in any suit as relate to the interlocutory order. It is easy to 
imagine eases where irremediable injury may be done to a party 
by an interlocutory order made withoat jurisdiction, and unless 
the words of the section arc clear beyond all doubt to the 
contrary, I cannot believe that the Legislature intended such 
injury to remain without a remedy.

(1) I. L. R,, 6 All., 233.
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The other cases cited b j  Mr. Evaus do not, as far as I can 
see, throw any light upon the subject. I  am of opinion that the 
rule should bo made absolute with costs.

ToTTEiN'iiAil, J.—Under the circumstances I concur iu making 
this rule absolute, but I think that, even if we eutertaiued doubt 
as to tho power of this Court to interfere under s. 622 of the 
Civil Procedure Code, it would be our duty to express such an 
opinion upon tho manifest irregulaiities set out iu Mr. Justice 
Norris’s judgment as would induce the Court below of its own 
accord to desist from enforcing the order against which the rule 
has been obtained.

The rule will be made absolute -with costs.
Rule made absolide.

H . T. H.
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Before Mr. Justlcs Prinsep, M r. Justice W ilson and M r. Justice N orris, 
N O B IN  C H U N D E R  B A N N E H J E E  (P l a in t if f ) v.  R O M B S H  C H U N D E B  

CrHOSB AND ornnns (D efejtdants) .*
Hindu law, Oonlraci— JntercBt rBcoveraile at any ono time, Am ount o f— ' 

Damdupaf, Rule of— A ct X X V I I I  o f  185o— High O ouri, Ordinary  
Original Civil J'urisdiotion.

The rule o f Hindu law, known in Bom bay as the rule o f  Ddmdupat, that 
no greater arrear o£ interest can be rooovered at any one time than what 
will amount to tba principal sum, is noithei a mere moral precept nor limited 
in its application to other than stipulated interest, and as a part o f  tho 
Hindu law of. contract is, in the absence o f  any legislative enactment to the 
contrary, the law as betw een Hindus in the High Court in its Ordinary 
Original Civil Jurisdiction,

A ct X X .V III o f  1855 deals exclusively  with the rate o£ interest wWoh 
may be allowed, and there is nothing in that A ct inconsistent with the rule 
o f  Dimlupat

Walhttbhai Panaahand v . M ulcM nd Hii'aahand (1) d istin g u ish e d .

Nobin Ohxtnder BA f̂NEEjEi: as purchaser under a deed of sale, 
dated the 2nd day of July, 1883, brought a suit for possession of 
an undivided third part or share of a house and premises,

■* Original Civil Appeal E o. 26 o f  1886, against tho judgm ent o f  Mr. 
JusticQ Trevelyan, dated the 21st o f  July, 1886.

(1) 6 Boni, A , 0 ., 196,

1887
March 31.


