
period subsequent to the date o f  the defendant's auction purchase. 1897 '
In our judgment the plaintiffs should have been granted a decree j)jp Kaeaih
for redemption on their paying to the defendant Es. 7,164-5-0. SiirsH
We vary the decree below by substituting Es. 7,164-5-0 for HiBÂ tosH.
Es. 2,100j as the amount upon payment of which, with the propor- 
tionate costs of the defendant-appellant here and in the Court below, 
the plaintiffs will obtain redemption of the property in suit. We 
extend the t̂ime for the payment of the said amount to the I5th 
of December 1897, and we award to the plaintiffs costs proportion
ate to their success here and in the Court below.

Decree modified.
Before Mr. Justice Banerji and Mr. Justice Aikttian. ^397

PBAQ- NAfiAIN (Dejbnbant) 0 . MUL CHA.ND and othehs (Pxaiktiots).* 18*
Aoi No. I X  o f  1872 (Indian Oontraci A d )  section 107—Sale—¥on-pa^meni

o f  purchase moneg—Metals—Sight o f  resale to ha exercised wiihin a
reasonable time o f  hreach—Measure o f  damages.
la the case of a sale, if the purchaser does not perforin his part of the 

contract, he is liabla in damages to the seller, the measure of damages baing the 
difference becween the contract price and the price which the seller could hare 
obtained for the article at the time of tha breach of contract.

If a vendor, on broach of contract by non-pajment of the purohas8»BQ0fl«y, 
elects to exercise the right of re-sale given to him by soctioa 107 of the Indian 
Contract Act, 1872, not only is the vendor bound to wait a reasonable 
time after giving; notice to the vendee of his intention to re-Bell before actually 
re>seiling, bnt he is also bound to exercise his right of rg-sale within a 
reasonable time after the date of the breach.

The %cts of this case sufficiently appear from the judgment 
of the Court.

Mr. D. JV. Baner ji,  for the appellant.
Messrs. W. K, Forter and G, F. Greenway, for the res

pondents. *
B a n e r ji  and Aikman', JJ.—-This was a suit for damages for 

breach of a contract entered into with the plaintiffs respondents on 
the 11th of September 1891, by Munshi JN'awal Xishore, the 
original defendant to the suit, who has died since its institution 
and is now represented by the appellant, whereby Munshi Hawal

* Krst Appeal SJb. 74 of 1895, from a decree of Maalvi Zain-al-Abdin, Sub- 
ordinate-Tftdge of Cawnpore, dated the 16th December 1896,
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M t o  Ch ak u .

jggy Kieliore purchased from fbe plaintiffs 500 shares owned by them
— ------- in Ihe Cawnpore Cotton Mills Company for a consideration of
msAix Rs. 40,000. A oontract in writing was signed by Miinshi Nawlii

Kishore. It \v;is agreed thut the priĉ e should bo paid and the 
sbare'tiertificutes delivered on the 25th of September 1891. On 
that diite the plaintiifs sent a telegram to Mnmhi .<awal Kishare 
reminding him of the fact that the price was due and asking hiui 
to send it promptly. No payment was made. Both the parties 
agree that a few days afterwards a conversation took place between 
Munsid Nawal Kishore and Juggi Lai, one of the plaintiffs, at the 
office of the Victoria Cotton Mills Company at Cawnpore. A h to 
tiie nature of the conversation the parties are at variance. While 
Munshi Ĵ awal Kialiore alleged th;;t Jaggi Lai released him from 
liability under the contract, Jaggi L;-i] denies that he did so. On 
tlse lOfch of October 1891, Munshi Nawal Kishoro caused a letter 
to be desputiihed from Lueknow to the address of the plaintiffs at 
Cawnpore in which be stated that the contract had by mutual con- 
sent been cancelled, ;:nd ask(:d Jaggi Lai to intimate that fact to 
Maasln Î awal Kishore by letter. Whether tli:it letter readied the 
plaintiffB or not is a maffer in isdiic betweeii the parties* Nothing 
took place ut’terwards until the 6tli of August 1892, when Messrs. 
Sanderson aud Company, Solicitors, on beiialf of the plaintiffs 
wrote a letter to Munshi Nawal Kishore demanding from Inm 
Es. 40,000, the price of the shares piircliased by iiim, with interest 
thereon at Es. 7 ])er cent., and informing him that if paviiient was 
not made and delivery of the shares was not taken within one 
week of the date of tlie letter the shares would be sold at his risk 
aiid lie would be sued for the difference. To this letter Munshi 
Sawal Kishore replied through his ]}leader denying that he had 
ent-ered into any contract for the purchase of shares in the Cawn
pore Cotton Mills Couipaii}\ On tht) 17tli of September 1892, the 
plaintiffs oaiirfed tiie 500 shares to be sold at auction by one Mr. 
Noronhiij and they realized Ks, 28,810. The plaintiffs brought' 
the present suit claiming the difference of Es. 11,190, together with . 
interest, the amount of commission alleged to have been paid to
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Mr. Noronlia, and the fees paid to Messrs. S.mderson and Com- jggy 
pany for the letter of demand. Tiie total amoiiut claimed was — —~—  
Es'14,812-11-6. The lower Court hiis made a decree in favour Nabain
of the plaintiffs for Ub. 11;190 and dismissed tiia remainder of the MtriiOHAirD.

claim. Against this decree the defendant has preferred this appeal, 
and,the plaintiffs Iiai  ̂taken objections under section 561 of the 
Code of Civil Procedure.

The pleas ̂ raised on behalf of the appellant are rwofoldj iirsfc 
that the Court below has ezTOueously held that the allegation of 
the defendant as to his having been releasad from liability by the 
phuntiffs was not proved; and seoondljj that in, any case theplain- 
tilis ought to have resold tlie sliares within a reasonable time from 
tiie date of the breach of contract by Munshi Nawal Kishore, and 

,tliat they couid only claim as damages tiie ditfereuoe between the 
contract price and the market price of the shares on the date of the 
breach of contract.

As regards the first plea we agree with the conclusion arrived 
at by the Court below. The statement of Muiiahi Î awal Kishore 
was that after he had entered into the contract on the 11th of Sep
tember̂  1891, he came to Allahabad and there iyarnt that the affairs 
of the Company were in an unsatisfactory condition and that he 
would sustain a loss by his purchase; that in October following he 
met Jaggi Lai and Mul Chand;, plaintiffs, at the ofldoe of the Vic
toria Cotton Mills Company in the presence of Mr. West, the 
Manager oT that Companyj that he spoke to J-.iggi Lai about what 
be had learnt at Allahabad; that thereupon Jaggi Lai said to him 
that if he, Munshi Nawal Kishore, apprehended any loss he need 
not take the shares; that he might write and say that the transac
tion was cancelled and that he, Jaggi Lai, would send an answer to 
the same effect. Munshi Nawal Kisbore further stated that in 
accordance with this conversation he wrote the letter of the 10th of 
Ov'tober, 1891, referred to above and sent it under a cover addressed 
to Mr. West; that subsequently in November he met Jaggi Irnl 
and Mul Cliand at Cawnpore, and on that occasion also Jaggi Lai 
reaffirmed what he had said before as to the cancellation of the
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contract. Jaggi Lai ou the other hand has sworn that when 
Miiiifhi Nawal Kisliore asked him to cancel the contract of sale, 

yAEAm he, Jaggi Lai, refused to do so and said be would bring a suit; and 
that Munshi Nawal Kishore would have to pay thê  money with 
interest at 7 per cent. He denies having received the letter of 
the 10th of October. We are unable to accept in its entirety 
either version of the conversation which took place at the office of 
the Victoria Cotton Mills Company between Mp.nslu Nawal 
Kish ore and Jaggi Lai. It seems to us to be in the highest degree 
improbable that Jaggi Lai, who on the preceding 25th of Septem
ber had telegraphed to Munshi Nawal Kishore for payment and 
was evidently anxious to enforce the contract, at once consented to 
release Munshi Nawal Kishore from liability for the breach of 
contract, which had already taken place, as soou as Munshi Nawal 
Kishore asked him to do so. It is true that it has been proved 
that the letter of the 10th October printed at page 30 of the appel
lants book was despatched from Lucknow on that date, and it is 
probable that it reached Jaggi Lai. Bnt the circumstances of 
Jaggi LaVs not replying to it and of his retaining in his hands the 
written contract signed by Munshi Nawal Kishore leave no room 
for doubt that Jaggi Lai never acceded to Munshi Nawal Kishore’s 
re(|aest to discharge him from liability. The truth seems to lie 
between the statements made by Munshi Nawal Kishore on the 
one Land and Jaggi Lai on the other. It is most likely that Jaggi 
Lai, instead of refusing positively to accept Munshi jfawal Ki
shore’s proposal, gave him an evasive answer, and that Munshi 
Nawal Kishore, not having received Jaggi LaFs assent to his 
proposal, wrote the letter of the 10th of October 1S.91, simply 
with a view to make evidence. The answer sent on behalf of 
Munshi Nawal Kishore in reply io the letter received by him from 
Messrs. Sanderson and Company was, to say the least of it, disin
genuous. He certainly knew that he had signed a contract, the 
other party to which was the plaintiff Mul Chand, and it was cer-" 
tainly not the fact, upon his own admissions, that he never had 
any negotiations or agreement with Lala Mul Chand regarding the

538 THE INDIAN LAW EBPOETS, [vOL. XIX,



sale of shares in the Cawnpore Cotton Mills Company, Limited,” as 
stated in the letter of his pleader, dated the 18th of August̂  1892, r

jrStA.Gr
panted at page 19 of appel]ai:t’s book. We are therefore unable SfAEArK 
to accept Munslii Nawal Kishore’n statement that Jaggi Lai re- Chaito. 

leased him frdm liability.
As regards the second plea we agree with the contention of the 

learned counsel for the appellant that in the case of a sale, if the 
purchaser does not perform his part of the contract, he is liable in 
damages t c  the seller, the measure of the damages being the 
difference between the contract price and the price which the seller 
could have obtained for the article at the time of the breach of 
promise. This is evident from illustrations (a) and {d) to section
73 of the Indian Contract Act. In this case the plaintifips have, 
under section 107 of that Act, claimed compensation for the loss 
sustained by them on the re-sale of the shares purchased by the 
defendant on which the plaintiffs had a lien for the unpaid price.
It has been contended on behalf of the appellant that if the 
plaintiffs elected to exercise ' the right of re-sale which they had 
under section 107, they were bound not only to to re-sell the pro
perty after a reasonable time from the date of their giving notice to 
the buyer of their intention to re-sell it, but they were bound to 
exercise their right of re-sale within a reiisonable time after the date 
of the breach. Section 107 in explicit terms requires that if the 
seller who has a lien for the unpaid price wishes to re-sell the goods 
sold, he must allow a reasonable time to elapse between the date of 
his giving notice to the buyer of his intontion to re-sell and the date 
of the re-sale. But the section does not in terms provide that the 
right to re-sell should be exercised within a reasonable time from 
the date oflhe breach of contract. On this point the section is 
silent. We have therefore to look to general principles as a guide 
for determining the question whether a buyer who wishes to re-sell 
tlie goods sold must do so within a reasonable time from the date 
on which the contract was broken or whether he may do so at any 
time after the date of the breach. A  buyer, it is true, may elaim 
the price at any time after the stipulated date for payment has
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1897 expired, if not prefhidecl from doing h o  by tlie law of limitation, 
<̂ booses to enforce his right to re-sell; must, it seems to 

Narain us, do so w ithin a rosisoiiable time from tLe date of the breadij &ud
MuiiCuA '̂i) should not allow tlic valiii' of the goods to' depreciate by making

iiiidue delav in re- soiling them. In May ne on Damageŝ  5th edition, 
p. 176, it is stated on tho authority of Pott y. Mather (1) that “ as 
there is uo obligation on the part of the vendor to sell at all, so if
he refrains from selling at the time of tlie breaoii he takes upon
hiiniself all risk arising from farther depreciation. l i i  Addison’s 
Law of Contraf;t, 9th edition, p. 526, the rule on the subject is 
thus s t a t e d I f  tun goods have been re-sold by the vendor witliiri 
a reasonable time afier the breaoh of contract by the purchaser, the 
measure of the damages will be the difference between the price 
igveetl to be given and the price realised on the re-sale, with the 
oosts and expenses of the re-sale, but if the re-sale has been 
unreasonably delayed until the market has fallen, the price realized 
on Slick re-sale will not afford a true criterion of tlie damage/  ̂
These are authoritie:̂  for holding that if the selk-r elects to re-sell, 
he must do so withl]i a resonable time from the date on which the, 
c'oiitra'it was finally repudiated by the buyer. Any other conclu- 
sion mig'ht cause undue hardship to the buyer. A seller may, with 
the deliberate intention of causing loss to the buyer, delay the 
re-sale until the market has fallen and then re-sell the property, and 
thereby cause to the buyer a loss which he mi^ht not have sus
tained had the re-safe taken place within a reasonable time from the 
date of the breach of contract. In tlie case of a re-sale the buyer is 
entirely deprived of his property and that distinguishes the case 
of a elairii for damages upon a rc~sale from that of a claim for the 
unpaid price. In the latter case the buyer would get the property 
and be in a position subsequently to compensate himself by wait
ing for a rise in the market. In our opinion the plaintiffs ought 
to have re-sold the shares sold by them within a reasonable time 
from, the date on whiuh the contract was finally repudiated by* 
Mimshi Jffawal Kishore. We may take the 10th of October, 1891, 

(1) 16 L. J., Q. 366.
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as the date on -which such repudiation finally took place. The 
plaintiffs would have been justified in waiting for a reasonable 
tiu«J before electing to re-sell, and they were bound under section 
107 of the Indian Contract Act to allow a reasonable time to elapse 
between the da'fce of their giving notice to the buyer of their inten
tion to re-sell, and thgt of the actual re-sale. We hold that under 
the oircumstauees of this case the reasonable time after which the 
shares in question should have been re-sold expired on the 31st of 
Deceniber lo91, and that the plaintiffs are entitled to recover as 
damages the difference between the contract price and the price of 
the shares which prevailed on the 1st January 1892. There is no 
evidence on the record which can enable us to ascertain the value 
of the shares on the date last mentioned. The Subordinate Judge 
in our opinion improperly excluded an important piece of evidence, 
namely, the register of the transfer of shares of the Cawnpore 
Cotton Mills Company, Limited. We accordingly refer to the 
Court below the following issue under section 566 of the Code of 
Civil Procedure :—'

What was the value of the shares in question on the 1st of 
January 1892 ?

The Court below will receive such further evidence as may he 
tendered by the parties. On receipt of the finding ten days will
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be allowed for objections. Isme, re ferred .

FULL BENCH,

1897

PsAa
Nabaik

«.
Mtrii Chaio).

Before Sir John JEdge, Chief Justice, Mr. Justice JBlair, J ff. Justice 
Banerji, Mr. Justice SurM tt and Mr, Justice AiTcmant 

HARGU LAL SINQ-H (Pi-aintiff) «, GOBUTD BAI awo Ab-othbb 
(Deb'bkdauxs).*

Mortgage—Sale mortgagor o f  fa r t  o f  the mortgaged property—-SuU %
mortgagee fo r  sale <witTi,out joining veniees—Suiseqwenf suit to eject 
mortgagor's vendees— Cause o f  action,
A morig'ftgor, who had given a simple xaortgagQ over carfcain land, sold 

some of the mortgaged property. Tlie mortgagee, after such sale had tafeen

* Second Appeal No. 452 of 1890, from a deeree of J. W . Muir, Esq., Dia> 
triot Judga of Siiharanpur, dated the 2nd May 1896, vevexsing a decree of 
Pandit Kanhaya Lai, Muusif of Saharaapur, dated the 3rd August 1898.
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